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Global Black Lives Matter:
Addressing America’s Legacy of Racism
through a New Public Diplomacy

By Nellie Petlick

administration eroded America’s reputation on the world stage by

disregarding the rule of law, disparaging U.S. allies, and fueling Ameri-

can nationalism. A major contributor to our damaged public image,
however, predates Donald Trump. America’s fraught history of systemic
racism, and of police brutality against Black Americans in particular, has been
at the forefront of global consciousness since the Black Lives Matter movement
coalesced in 2013. Footage of police violence quickly and easily disseminated
on social media has shown the world an image of America that does not align
with its professed values of freedom, democracy, and equality. The 2020 murder
of George Floyd and subsequent crackdown on peaceful protests—in the
context of a poorly managed pandemic response—substantially damaged our
global reputation further.! The U.S. Department of State, the main body
responsible for shaping America’s message and image abroad, needs to take
bold steps to address this issue by strengthening and expanding its public
diplomacy efforts. By reinventing its public diplomacy strategy to directly
address topics of race and racism abroad, the United States under the Biden
administration has a critical opportunity to repair its global public image and
reassert itself as a leader on human rights. Overview of the Problem

The United States is facing a global public opinion crisis. The Trump

U.S. Global Standing

International public opinion of the United States is currently at a historic low.
In 2019, the global approval rating of U.S. leadership was just 33 percent, u-

Photo by Kon Karampelas

nchanged since 2017.> America’s approval rating was on par with China’s and
Russia’s, whose ratings in 2019 were 32 percent and 30 percent, respectively—
up from 31 percent and 27 percent in 2017.° This should be a wake-up call for
the United States, as it demonstrates decreasing confidence in democracy and
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increasing faith in authoritarianism. But some of this decline predates President
Trump. Since 2013, the percentage of people in allied countries who believe the
United States “respects the personal freedoms of its people” has been steadily
falling, with many countries now reporting levels well below 50 percent.* These
percentages fell distinctly in 2015, after images and videos were broadcast to
the world of the riots and violent state response that occurred after a police
officer shot Michael Brown in Ferguson, Missouri in 2014, giving rise to the
Movement for Black Lives.” As Steven Cook, a journalist and Middle Eastern
scholar, observed,

I am not convinced that America’s dismal image is entirely a reflection
of the [Trump] administration. The protests in Ferguson, Missouri, in
August 2014 over the killing of Michael Brown seem to have been a
turning point. People from all over the world watched some of the worst
of America in real time via their social media feeds and good old-
fashioned television news. To Arabs and Turks, the tear gas falling on
the streets of Ferguson was no different from the tear gas falling on Pearl
Roundabout in Bahrain, Mohamed Mahmoud Street in Egypt, or Istiklal
Caddesi in Turkey. And a fair number of them were more than willing
to take to Twitter to make that point.°®

Global public opinion of U.S. leadership undoubtedly worsened when these
issues again came to the fore following the murder of George Floyd in
Minneapolis in the summer of 2020. Floyd’s murder marked a boiling point: it
came on the heels of two other highly-publicized murders of unarmed Black
Americans, Breonna Taylor and Ahmaud Arbery, signaling that little progress
had been made on issues of systemic racism and police brutality since the
Movement for Black Lives organized six years ago. All three murders occurred
in the midst of the poorly-handled COVID-19 pandemic that disproportionately
affected Black Americans.” Though the majority of protests were peaceful, the
world watched footage of Floyd’s murder, looting in American cities, the
violent crackdown of law enforcement outfitted in military gear, and non-
violent protestors tear-gassed to make way for the president’s photo opportunity
in front of a church.® The global response to Floyd’s murder was overwhelming.
A majority of people in allied countries—including the United Kingdom,
Canada, and Ger-
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many—disapproved of
President Trump’s handling

of the protests’ Tens of pecieves matters more
thousands, if not hundreds of

thousands, of people around than the one we send.

the world marched and
protested i dozens of We have much work to

countries, standing n dO on l’he meSSage Z’he
solidarity with Black

Americans while also calling world is V@C@iViﬂngOWl

attention to their own

The message the world

us.

national struggles with racism.'” While they may have been disapproving of
U.S. institutions, many people around the world took inspiration from
Americans’ demands for change.

On the other hand, U.S. adversaries took advantage of this opportunity to call
attention to America’s hypocrisy. An editorial in China’s People’s Daily
newspaper pointed out that the situation in the United States was a “vivid
demonstration of American ‘double standards’.... On the one hand, protests
over the death of an unarmed African American man in Minneapolis police
custody have spread around the U.S.; on the other, the U.S. has threatened to
impose economic sanctions on Hong Kong.”'' Likewise, Russian state-
sponsored Sputnik News captioned a graphic in one of its articles covering the
protests

“America 2020: Where anti-racists are terrorists and racists are president.
Clearly, the mishandling of the response to Floyd’s murder and the continuing
problem of police brutality against Black Americans greatly undercuts ideas of
U.S. moral superiority. Other nations cannot take the United States seriously in
our fight for human rights abroad when there are such grave violations of human
rights in our own country. Advocating abroad for American ideals such as
freedom, democracy, and equality has little meaning if our actions at home do
not match our words. The message the world receives matters more than the one
we send.”” We have much work to do on the message the world is receiving
from us.

9912

Chronic State Department Weaknesses
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It will be difficult to improve public opinion of the United States given the
current grim status of the U.S. Department of State, the main body responsible
for shaping America’s message and image abroad. A recent Government
Accountability Office (GAO) report revealed that 14 percent of Foreign Service
Officer positions abroad have remained vacant for the past ten years, which has
increased the workload of other officers, contributing to low morale and high
levels of burnout in the department.'* Not only is there an overall problem of
morale and vacancies in the State Department, there is also a particular problem
of promotion and retention of Black Foreign Service Officers. GAO recently
reported that the percentage of Black officers only increased from 6 to 7 percent
between 2002 and 2018." As of late 2019, only 2.9 percent of the Senior
Foreign Service was Black.'® Many former Black diplomats have published
accounts of the racism and apathy they experienced while in the Foreign
Service, including one who said in a private conversation that one of the reasons
he left was the “hostile indifference” with which his white colleagues reacted to
domestic issues currently facing Black Americans.'’ It is difficult for the United
States to promote diversity abroad in good faith when, at best, its diplomatic
corps is not representative of America’s diversity, and at worst, creates a hostile
environment for non-white officers. The Biden administration has a large task
ahead, not only in reinvigorating and diversifying the hollowed-out State
Department, but also in repairing the perception of the United States abroad that
has been greatly damaged by the documented escalation of police brutality
against Black Americans.

Recommendations

The best way to repair America’s public image abroad is by strengthening and
expanding the State Department’s public diplomacy efforts. Although such
efforts cannot singlehandedly fix America’s public image problem, robust and
well-designed public diplomacy is one of the most valuable and cost-effective
diplomatic tools that the United States has at its disposal.'® People-to-people
exchanges work: State Department studies routinely show that those who
participate in U.S. government exchange programs have much more positive
views of America from their firsthand experiences." Given this, the State
Department should create a robust strategy to better educate foreign peoples
both about Black contributions to American culture and history, and about the
current racial justice movement.
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This would not be the first time the United States has used public diplomacy
to ameliorate public opinion on its handling of racial issues. During the Cold
War, the State Department used ‘jazz diplomacy’ to great success to counter
Russian anti-American narratives and accusations of hypocrisy. In the 1950s
and early 1960s, the State Department recruited jazz ambassadors such as Duke
Ellington, Dizzy Gillespie, and Louis Armstrong to share jazz with the world
and build relations with emergent Asian and African post-colonial nations in
particular. These highly publicized concert tours gave U.S. officials the
opportunity to take up a self-aware campaign that contradicted worldwide

criticism of U.S. race rela tions at
the height of the

Tod ay the United States Civil Rights Movement.?

These ambassadors am-

hClS ar enewed plified America’s message

. of social justice and racial

opportunity to be honest cquiy. e e e

about our legacy promoting democratic

ideals of market capitalism

of race and racism - and to and  free  expression
. . through jazz—a uniquely
build off the legacy of jazz A perican art form.?

diplomacy.

While abroad, the jazz
ambassadors collaborated with local artists, participated in Voice of America
(VOA) programming, and played for foreign dignitaries and diplomats. Their
efforts were highly successful in forging relationships and promoting a more
positive image of the United States, as “their irreverence, egalitarianism, and
creative brilliance as musicians achieved far more in winning friends than any
sanctimonious pronouncements of U.S. superiority.”* In fact, these jazz artists
were effective ambassadors because they did not blindly embrace American
exceptionalism. For them, “patriotism and the democratic struggle went hand
in hand”; they believed American ideals were something to strive for, while
also recognizing there was much work to be done.”

Today the United States has a renewed opportunity to be honest about our
legacy of race and racism—and to build off of lessons taught by jazz diplomacy.
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Although the efforts of the jazz ambassadors were effective, a blatant
incongruity existed in this policy of promoting Black artists abroad while Jim
Crow laws were still in place at home. This diplomatic strategy projected an
image of America that was much rosier than reality. In this way, despite being
immensely successful in promoting the achievements of Black Americans and
reaffirming to the world that American ideals were still worth striving for, these
tours fell short in that they did not explicitly acknowledge the injustices
happening at home. Therefore, public diplomacy today must teach about Black
contributions to American history, while also being forthright about our
shortcomings and the current reckoning. Celebrating current leaders in the racial
justice movement reaffirms that the United States supports those— both at
home and abroad—who strive for freedom, democracy, and equality.

Prioritizing Public Diplomacy

The United States is faced with a vital opportunity to boldly reimagine its public
diplomacy strategy to address the current public opinion crisis brought on by
the continuing problem of police brutality and the protests following George
Floyd’s murder. One of the most effective ways to restore American integrity
and leadership on this matter will be by speaking honestly about issues of race
in the United States while encouraging other nations to address their own. The
State Department should spearhead this effort by formulating and disseminating
a cohesive strategy and set of public diplomacy initiatives to embassies that can
be adapted for local contexts, needs, and opportunities. In order to implement
such a strategy, however, the first priority of the State Department needs to be
increasing the budget for public diplomacy. In FY 18, public diplomacy funding
constituted only 3.9 percent of the entire State Department budget.”
Considering that people-to-people exchanges are one of the most cost-effective
and efficient ways to positively influence foreign people’s attitudes about the
United States, even a modest increase would greatly expand capacity for
exchange programs, institutional partnerships, and cultural programming.

Educational Exchange

There are many initiatives that could be integrated into already-existing
educational exchange programs. The Fulbright program would be an apropos
choice for this. As foreign Fulbright graduate students are limited in the fields
of study they are permitted to pursue in the United States, Fulbright country
offices could add degrees focused on race and ethnicity studies or human rights
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law as an option. International students could experience firsthand how these
topics are studied in U.S. institutions, contribute their own valuable
perspectives to the U.S. classroom, and return to their home countries to
examine those same topics in their local context with renewed insights and
knowledge. Fulbright could do the same in its scholar programs, either by
facilitating direct exchanges of scholars who are researching similar topics of
race and ethnicity at their respective home institutions, or by establishing
partnerships between foreign and domestic university departments with a
similar focus. This would not only benefit international scholars by providing
them a new perspective in their field, but would also benefit American scholars
and departments in deepening their understanding of racial issues with which
foreign countries are contending.

In addition to increasing opportunities for international scholars and students
in the United States, the State Department should increase funding for racially
diverse American students to study abroad. The Gilman International
Scholarship Program already works to this end, granting up to $5,000 to
undergraduate students to study internationally who otherwise could not due to
financial constraints. Although not strictly so, the majority of Gilman recipients
tend to be students of color.”® In FY19, the allotted funds were enough to
provide the maximum amount to approximately 2,500 students to study
abroad.” Funding for this program should be expanded. Making this
opportunity available to an even greater number of racially diverse students by
increasing funding and allocating funds specifically for underrepresented
minorities would expose foreign publics to a diversity of American
perspectives, fostering a nuanced and holistic understanding of life in the
United States.

Cultural Exchange

In addition to educational exchange, it is worth reviving some of the cultural
programming that was successful during the jazz diplomacy era. However,
unlike during the Cold War, the State Department should explicitly
acknowledge through its choice of programming the struggles for racial justice
and equity that are taking place in the United States today. Acknowledging our
shortfalls will help disarm accusations of hypocrisy from our adversaries; give
credence to the efforts of many Americans who are working hard for racial
justice and human rights, inspiring others around the world to do the same; and
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reaffirm to the world that we are committed to fulfilling the ideals of our
nation’s founding, something that sets us apart from many other countries
around the world.

The first strategy to borrow from the jazz diplomacy era would be a robust
series of tours that elevate Black artists and other artists of color who can serve
as successful cultural am-

; bassadors. The American
It would be dlﬁplCI/llt lo Music Abroad program
implement any OfthlS already recruits artists to

facilitate musical and

programming lf‘FOI/'elgl/l cultural ~ exchange on

Services Officers are... behalf of the Bureau of
Educa-

hostile to current issues Of  tional and Cultural Affairs,

. . . . . but additional emphasis

racial inequity in the United i \." gven 1o

States. recruiting artists of color.”’
Another powerful program

would be a State Depart-

ment-sponsored interna-
tional tour of the musical Hamilton. The musical speaks exactly to both the
promises and shortfalls of our nation’s founding, while centering exclusively
artists of color in an art form that is as uniquely American as jazz—hip-hop. As
well as performing, the actors could collaborate with local artists working on
projects with similar themes and facilitate programming for youth, such as hip-
hop writing workshops, rap or spoken-word competitions, or theatre and
performing arts workshops. There are countless other theatre artists who center
racial justice in their work and could perform abroad and collaborate with local
playwrights. U.S. Embassies could use their social media pages to highlight
these exchanges and amplify local voices that are working on issues of race and

racism, either through performance, academia, art, or grassroots organizing.
Featuring such voices in State Department programming would offer legitimacy
to those efforts while respecting the local context.

Finally, those embassies that have a strong relationship with their Peace Corps
and Fulbright counterparts could work to develop culturally appropriate
curriculum for local Peace Corps Volunteers and Fulbright English Teaching
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Assistants to use in their classrooms, English clubs, and youth projects. Peace
Corps Volunteers in particular are a highly effective medium through which to
reach youth in any given country as they can adapt content specifically to their
local context, are trusted members of their communities, and often work in rural
areas otherwise not reached by U.S. government programming.® Such
educational toolkits could aim to educate youth about Black history in America
while opening the door to discussions about local issues of race and ethnicity.

Internal Diversity and Inclusion

It would be difficult to implement any of this programming if Foreign Service
Officers themselves are, at best, apathetic to, and at worst, hostile to current
issues of racial inequity in the United States. The State Department needs to
think carefully about the officers they are recruiting and if necessary, amend
their assessment process to ensure they are hiring diplomats who will support a
diverse corps that represents America and will work towards global goals of
racial justice. Although specific recommendations for internal reform are
beyond the scope of this article, the State Department should adopt largescale
policies to directly address their problems of retention and promotion of Black
and other officers of color. Centering issues of race and racism in their public
diplomacy strategy by elevating Black Americans’ contributions to American
history and racial justice efforts would be a meaningful first step.

Conclusion

The Biden administration will have to repair our significantly damaged global
standing. Working with our allies—and adversaries—on common issues will
not be possible until the United States can restore global trust in its leadership.
If accompanied by substantial change at home, addressing our reputation abroad
on issues of racism and police brutality will be a meaningful improvement,
though a problem of this scale will require bold and creative solutions. Although
America has never fully lived up to its promised ideals, the relentless efforts of
so many Americans to continue pursuing them throughout our history is exactly
what inspires others around the world in their own pursuit of racial justice and
human rights. U.S. leadership has an opportunity to lead global efforts for racial
equity, and empower others around the world to speak out—just as American
protestors did in the summer of 2020. It is up to America’s newest leaders not
to let that opportunity go to waste.m
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THE IMPACT OF THE ME TOO
MOVEMENT’S JOURNALISM

By Merve Hannah O’Keefe

he Me Too movement is unprecedented in exposing the pervasiveness
I of sexual violence around the world. The journalism uncovering decades

of sexual violence perpetuated by powerful men was central

to the movement galvanizing support and participation from millions
worldwide. The movement has had massive global reverberations resulting in
many changes including legal reform, the empowerment of sexual violence
survivors, and a cultural shift in perception of power, gender, and sexual
violence.! Me Too journalism, in particular, has brought sexual violence

perpetrators to justice and given many survivors the strength to speak
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up.>*Some journalistic practices surrounding Me Too, however, have proven
detrimental to all parties, including to the movement itself. This article will
explore how Me Too reporting has affected journalists covering sexual
violence, perpetrators of sexual violence, and sexual violence survivors.

BACKGROUND

In 2006, activist Tarana Burke created a non-profit organization and developed
tools and youth training programs to help women of color from low wealth
communities who had survived sexual violence.* Her goal was to empower
survivors through empathy and facilitate healing through solidarity.’

In this endeavor, she called her movement “Me To00.”’

The movement gained mass momentum in late 2017, shortly after three
journalists published articles exposing Harvey Weinstein’s numerous incidents
of sexual violence. Activist and actress Alyssa Milano took to Twitter to “give
people a sense of the magnitude of the problem,” asking those who had
experienced sexual violence to reply to her tweet with the words “Me Too.”

Within twenty minutes, she received ten thousand replies on Twitter, and within
the first twenty-four hours the viral #MeToo hashtag appeared on Facebook
twelve million times.”'® The movement grew exponentially, with similar
hashtags emerging in twenty-three other languages.'' Me Too was instrumental
in the trial and conviction of Harvey Weinstein and other powerful men around
the world who had abused their authority.'> The movement led to these figures
“falling rapidly like dominoes.”"?
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HOW ME TOO AFFECTED JOURNALISTS COVERING SEXUAL
VIOLENCE

The work of journalists Jodi Kantor, Meghan Twohey, and Ronan Farrow was
critical in exposing Harvey Weinstein’s sexual violence. Their October 2017
articles in The New York Times and The New Yorker, respectively, detailed the
accounts of dozens of women who were subjected to or could confirm
Weinstein’s sexually violent behavior.' Their articles are said to have led to the
trial and conviction of Weinstein, who was found guilty of felony sex crimes
and third-degree rape.'’ Kantor, Twohey, and Farrow’s months of investigative
journalism won them the Pulitzer Prize for public service for raising global
consciousness “regarding sexual harassment and assault and the dynamics of
gender and power.”'®
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In August 2017, Farrow had initially taken the story to NBC where he worked,
but NBC opted not to publish the groundbreaking report. According to Farrow’s
book Catch and Kill: Lies, Spies, and a Conspiracy to Protect Predators, NBC
instead tried to suppress the report because of Weinstein’s relationship with
four NBC executives and his threats to expose NBC anchor Matt Lauer’s
alleged sexual violence.'” Columnist Ben Smith of The New York Times argued,
in his critique of Farrow’s book, that the real reason NBC did not publish
Farrow’s article was that it fell short of their journalistic standards of proof.'®
Farrow and New Yorker editor Michael Luo, however, have denied these
claims, stating that they stand by Farrow’s reporting.' Farrow responded to
further controversy writing that his book was “thoroughly reported and fact-
checked.”

According to Farrow, Weinstein’s efforts to kill the story did not stop with
blackmailing NBC executives.”! Weinstein hired “an army of spies” to suppress
the story by surveilling the women he had sexually abused as well as secondary
sources who could confirm the women’s allegations and journalists involved
with the reporting.”> Weinstein’s investigators from two expert intelligence
companies also located Farrow’s home and followed him with tracking
technology. Other journalists received similar treatment: one of Weinstein’s
spies, for example, posed as a women’s rights activist to extract information
from Kantor and discredit sources.”

The Me Too movement revealed how far powerful sexual violence perpetrators
and their affiliates can go to kill a story, including engaging in practices directly
affecting the lives of survivors trying to come forward and journalists trying to
expose their abuse of power. Weinstein’s actions were apparently well-known
for decades; his active efforts to suppress the exposure of his sexually violent
behavior show why sources were hesitant to speak out, and why journalists
were unable — or their outlets unwilling — to publish.

HOW ME TOO JOURNALISM AFFECTED THE ALLEGED AND
CONVICTED PERPETRATORS OF SEXUAL VIOLENCE

The presumption of innocence is one of the core principles of most legal
systems and is considered a fundamental human right by the United Nations.**
When media report on a suspect’s wrongdoings before they have been proven
in court, the suspect can face consequences like employment termination be-
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fore the legal due process has been carried out. Public opinion and, ultimately,
the jury in the eventual trial, can be unduly swayed.”?® Therefore, when
exposing crime and abuse of power, reputable news outlets generally have a
high journalistic standard of proof. They ensure that the accounts of multiple
sources and witnesses are included, and that rigorous corroboration and
verification are carried out.”’
where there are no witnesses, have no visible injuries as evidence, and

Sexual violence crimes, however, often occur

sometimes no chance of verification and corroboration due to shame associated
with victims disclosing their experiences.” These factors typically prevent
sexual violence crimes from having as strong of a foundation of proof to report
on as other crimes.

Given the overwhelming evidence of sexual violence’s pervasiveness in the
wake of the Me Too movement, however, some journalists have prioritized
sexual violence victims’ experiences, rather than adhering to the same standards
of proof as other crimes. This is largely due to the fact that the staggering
volume of responses to Me Too has made the prevalence of sexual violence
painfully clear: 81 percent of women and 43 percent of men in the United States
have reported experiencing some form of sexual violence in their lifetime.”” UN
Women indicates that these statistics reach 97 percent for young women in the
UK.* Victims of sexual violence often have more to lose than to gain when
coming forward and reporting a case, due to potential backlash and the
unfavorable odds of prosecution and conviction. The Rape, Abuse & Incest
National Network (RAINN), the largest U.S. anti-sexual violence organization,
estimates that out of every 1000 sexual assaults, 995 perpetrators avoid
incarceration.”!

Because justice is not served in court for the vast majority of survivors who
report cases, social media and Me Too journalism have served as means to
secure accountability outside the legal system.”” But circumventing the legal
system carries its own costs. This new avenue of seeking justice has led to the
“cancelling” of public figures, in which mass boycotts of figures occur
following the broadcasting of their wrongdoings. “Cancellation” without due
process can result in innocent people suffering irreparable damage to their
reputations. Concerns over this rush to judgement have raised questions about
the potentially over-reaching effects of the Me Too movement.*®
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One stark example of this was the November 2017 front-page article in
Australia’s Daily Telegraph accusing actor Geoffrey Rush of sexual
misconduct during a 2015 theatre production of King Lear. The article
compared Rush to Weinstein, but there were clear differences between the
reporting on the articles. While Farrow had undertaken ten months of research
to gather the facts and had spoken to thirteen first-hand and sixteen secondary
sources for his reporting, the Daily Telegraph journalist Jonathan Moran had
put the story together without even speaking to the victim of the alleged crime,
Eryn Jean Norvill, who had not wanted the story to be made public.****

As a result of the insufficiently researched and poorly executed report, Rush
filed a defamation case against the newspaper where he was awarded 2.9
million Australian dollars (US$2 million).*® During the ruling, Federal Court
Judge Michael Wigney said the reports in The Daily Telegraph were “a
recklessly irresponsible piece of sensationalist journalism of the worst kind.”*’
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The story was damaging for the alleged perpetrator, the alleged victim, the
credibility of journalists, and the credibility of the movement as a whole.

HOW ME TOO JOURNALISM AFFECTED SEXUAL VIOLENCE
SURVIVORS

Disregarding the Survivor

The Geoffrey Rush case shows how irresponsible Me Too journalism harmed
not only alleged perpetrators, but also survivors of sexual violence. The Daily
Telegraph published the poorly researched story without the consent of Norvill,
who had solely wanted an apology from Rush and not to take legal action.*® As
a result of the article, she had to testify in court, not to help the court determine
whether Rush was guilty of sexual violence, but whether he had been defamed
by the newspaper.*’ During the defamation case ruling, Judge Wigney said
Norvill’s evidence was unreliable and that she was prone to “exaggeration or
embellishment.” Journalists and commentators have weighed in on these
remarks, arguing that that the judge “went too far” and that this “public
excoriation” would make it “very difficult” for other survivors to come
forward.**

Similarities have been drawn between the unethical journalistic practice
surrounding this story and the occurrence of sexual violence itself. Feminist
commentator Jane Caro explains: “[Norvill] never wanted her complaints to be
made public. Her life and experiences have been taken out of her hands and
used in ways she did not seek. And she has been blamed. This is all too familiar

for women.”*

The story forced Norvill into the spotlight and deprived her of autonomy. It
compelled her to reluctantly participate in a defamation trial, which she publicly
lost and which resulted in harsh remarks dismissing her version of events. It
risked discrediting the Me Too movement and led to the likely discouragement
of other sexual violence victims from coming forward.*

Publication of Backlash and Retaliation

When journalists publish remarks such as those made by Judge Wigney, as well
as further backlash and retaliation, other sexual violence victims may be
discouraged to come forward.* According to RAINN, 20 percent of sexual
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violence victims in the United States do not report the cases for fear of
retaliation (defined as any adverse action towards someone for reporting sexual
violence including verbal insults and intimidation).** A study of college
students found that for women, fear of retaliation was the most important
barrier to reporting sexual violence, along with guilt, shame, and
embarrassment.”’” After Dr. Christine Blasey Ford testified at Judge Brett
Kavanaugh’s Senate Judiciary hearing for his U.S. Supreme Court nomination,
media outlets publicized the retaliation and death threats she faced and
amplified then-President Donald Trump’s ridiculing treatment of Ford’s
testimony. As Rhiannon Lucy Cosslett wrote in The Guardian, “Trump’s
mocking performance [acted] as a perfect illustration for why so many women
do not report rape and sexual assault in the first place — for fear of such mockery
and humiliation.”*®

Such coverage can also traumatize other survivors. Alison Turkos, a sexual
violence survivor, gave her account of the effect the Ford coverage had on her:
“For those of us who have experienced this first-hand, and our bodies have
literally been crime scenes, the news cycle is daunting and it is horrific....It can
be inescapable. It’s impossible and it feels like I’'m sometimes drowning in it.”*’
Trauma resulting from sexual violence can be short-term or lifelong and can
extend to secondary victims like family members as well as the direct victims.>
The newsworthiness of threats or other retaliation should therefore be carefully
weighed against the potential harm caused to readers.”

Selective Coverage
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l‘h reats or o l‘h er The Me Too movement was
.. originally created to help
retaliation should

“particularly Black women

therefore b€ Carefu Z Zy and girls, and other young
. . women of color from low

weighed against the wealth commu-

potential harm caused to ~ ™tues find pathways to

healing.”? There has been

readers.

criticism, however, that

Volume 16 | Spring 2021

29



the progress yielded by Me Too has been predominantly for white women.>
Research suggests that journalistic coverage is partially responsible for this
outcome. Alyssa Evans found that The New York Times reported on white
survivors of sexual violence significantly more frequently than people of color:
70.3 percent of their reporting was on white survivors followed by 7.1 percent
African American, 3.9 percent Middle Eastern, 2.8 percent Latino, and

1.1 percent Asian sexual violence survivors.> This coverage does not align with
the frequency of lived experience, given sexual violence “disproportionately
impact[s] women of color, immigrant women, LGBTQIA+ women, and
disabled women.” A 2018 study by the National Women’s Law Center study
found that Black women experience sexual violence at work at three times the
rate of white women.>® Lisa Corrigan argues that ableism, heterosexualism, and
sexism were also present in Me Too media reporting.” This inequality in media

representation  compounds It is ther ef0r e the
the problem of sexual

violence. As  sociologist 7€SpONS lblllly Of
Elizabeth Armstrong and her . .
co-authors describe, “sexual JOUFNAlISES to make an
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class,

that serves all survivors.
sexuality, age, ability status,
citizenship status, and nationality.”® Furthermore, as much as the Me Too
movement provided solidarity for many survivors of sexual violence, media’s
portrayal of only certain types of people — such as white, able-bodied, cis-
gender females — legitimatizes only those sexual violence survivors. Others
who fall outside those neat boxes do not feel as though their experiences are
being validated and are thus not served by the movement.” It is therefore the
responsibility of journalists to make an intentional effort to engage in inclusive
coverage to fuel change that serves all survivors. As Burke, founder of the Me
Too movement, writes:
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What history has shown us time and again is that if marginalized voices
— those of people of color, queer people, disabled people, poor people —
aren’t centered in our movements then they tend to become no more
than a footnote. I often say that sexual violence knows no race, class or
gender, but the response to it does .... Ending sexual violence will
require every voice from every corner of the world and it will require
those whose voices are most often heard to find ways to amplify those
voices that often go unheard.*

CONCLUSION

Dedicated efforts of journalists abiding by core principals of truth, fairness, and
humanity helped spark a movement that yielded justice and change for many.
As Me Too revealed both the scale of sexual violence and the challenges of
reporting incidents, journalists began to shift away from conventional standards
of proof and towards prioritizing survivors. Furthermore, Me Too revealed the
lengths to which powerful men abusing their authority will go to prevent the
truth from being uncovered, including measures that directly affect the lives of
journalists and sexual violence survivors. However, there have been cases of
irresponsible and unethical journalism that have negatively affected all parties
including the credibility of the movement itself. Finally, some insensitive
reporting has discouraged further sexual violence survivors from speaking up,
and selective coverage has left some groups largely absent from the movement
that was initially intended for them.

The Me Too movement has given numerous survivors the strength to come
forward, and has led to considerable legal reform, cultural shifts, and a new
journalistic response to sexual violence. Me Too has brought perpetrators to
justice and given many survivors a sense of solace in seeing their abusers pay
the price for their crimes. However, given the far-reaching impact of the media,
it is imperative that journalists report fairly and factually so as not to wrongly
“cancel” a figure, respect sexual violence survivors’ privacy and dignity, and
conduct reporting that is inclusive of all types of survivors. If journalists are
able to do this, the credibility and legacy of Me Too will prevail.m
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Economics of the Indian Farmers’
Movement: A Study of Agrarian
Distress and a Vicious Debt Cycle

By Samir Bhatnagar

major amending act that sought to increase economic efficiency by
liberalizing and deregulating the agriculture sector—creating a legal
framework for farmers to sell agricultural produce directly to private
buyers outside of government-regulated markets. These new farm laws could
make the agriculture sector more efficient and generate aggregate economic
benefits; however, individual farmers’ incomes might not be similarly
benefited. The subsequent Indian farmers’ movement was a reaction to these

In September 2020, the Indian government introduced two new acts and one
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laws increasing economic efficiency at the expense of economic security of
farmers.

This paper explains how the new farm laws reduce the bargaining power of
farmers, thereby adversely affecting farmers’ ability to earn a livelihood and
maintain economic security. Furthermore, to contextualize the current protests,
this paper explores the history of agrarian distress fueled by high interest rate
credit provided by non-institutional lenders. Finally, it argues that concerted
efforts from the state are required to expand access to institutional credit, which
will break the vicious debt cycle and preserve the economic security of farmers.

1. Making of the Farmers’ Movement

On November 26, 2020, trade unions and farmers’ unions across India
organized a 24-hour strike in response to the passage of new farm laws. An
estimated 250 million people took part in the strike, making it one of the largest
protests in recent times.'? Following the general strike, thousands of farmers
marched to the nation’s capital, New Delhi. However, upon orders from the
Indian government, police stopped farmers from entering into the city by
digging trenches and using tear gas and water cannons. In response, the farmers
decided to camp indefinitely in temporary townships outside New Delhi. These
makeshift camps had enough food, electricity, and other essential amenities to
allow the farmers to keep protesting for at least six months.’> Mobilized by viral
videos of clashes between the police and farmers on social media platforms, the
movement has now spread to the rest of India and among the Indian diaspora
throughout the world.* Since its start, at least 248 farmers have died or
committed suicide in protest.’ In January 2021, the government offered to put
the new farm laws on hold for eighteen months; however, the farmers rejected
this proposal and instead demanded a complete repeal of the laws.® This
deadlock continues after eleven rounds of talks and as of March 2021, the
protest is well into its fourth month.,”®

Specifically, the acts in question include:

e The Farmers’ Produce Trade and Commerce (Promotion and
Facilitation) Act, 2020: This act provides a legal framework for farmers to
sell their produce outside of the markets run by the Agricultural Produce
Market Committees (APMC) and prohibits state governments from levying
any fee on trading produce outside these APMC-regulated markets The
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APMC is a government-regulated marketplace for farmers to sell
agricultural produce. The APMC:s are established by state governments and
allow for agricultural commodity trades to be monitored and regulated to
protect farmers from exploitation by large retailers. Prior to the introduction
of this act, most states mandated that the first sale of agriculture produce
take place in APMC-regulated market yards. APMC is important for
farmers, because a minimum support price (MSP) is guaranteed in these
market yards. Stable and reliable minimum prices in the APMC protect
farmers from excessive price volatility and incentivize them to invest in
productivity-boosting inputs such as fertilizers, pesticides, and high-
yielding seeds..’

* Farmers (Empowerment and Protection) Agreement on Price
Assurance and Farm Services Act, 2020: This act provides a legal
framework for farmers to enter into contracts with buyers for the sale of
future produce at a pre-determined price. This act also specifies a dispute
resolution mechanism for farmers.'

e Essential Commodities (Amendment) Act, 2020:This act amends the
Essential Commodities Act of 1955 to delist certain commodities (such as
cereals, lentils, oilseeds, potatoes, onion, or rice). “Essential commodities”
are those for which the union government can control production, supply,
distribution, and stock limit. Thus, this amendment reduces the scope of
market interventions available to the union government. Commodities
deregulated by this act can only be regulated by the union government under
“extraordinary circumstances,” such as natural calamities, war, and
famine."!

2. Laissez-Unfaire: Economic Efficiency vs. Economic Security Tradeoff

In many ways, these agriculture acts are the continuation of economic
liberalization, privatization, and deregulation efforts that began in 1991 and
have been carried out by Indian governments since.'? These laissez-faire
economic policies have helped India lift millions out of poverty. The benefits
of such policies, however, have primarily accrued to the highly educated,
skilled labor sector due to growth in the knowledge-based service sector that
puts a premium on skills acquired through tertiary-school education.'>"
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The agricultural sector, meanwhile, is notoriously inefficient and misallocates
resources. APMC markets, in particular, are supposed to help determine prices
of agricultural commodities through auctions. In practice, however, APMC
markets are beset with rent-seeking activities due to the presence of multiple
intermediaries and the high commissions earned by commission agents, locally
known as “arhtiyas.” Many state governments require these agents to procure a
license in order to
operate in APMC markets.
This restrictive regulation
has the effect of allowing economic eﬁ?ciency
license holders to extract

Such an increase in

would comes at the
expense of the farmers’

Moreover, the  agricultural ) .
produce supply chain has economic S@Cbll”lty. ..

market imperfections. Ac- cording
to a study conducted by the Ministry of Food Processing Industries in 2015,
post-harvest losses were estimated to be about INR 92,651 crore (US$12.7
billion)."” These losses were primarily due to a lack of proper storage
infrastructure. Consequently, decreased supply resulted in higher food prices
for consumers.

high rent or commissions.

These market inefficiencies could potentially be addressed by ending the
monopolistic practices of APMC markets and bringing private investments into
agricultural production. This possible solution is the core idea behind
introducing new farm laws. Such an increase in economic efficiency would
come at the expense of farmers’ economic security, due to a decrease in their
power to negotiate prices. Three principal factors for these apprehensions are:

* A. Insufficient legal recourse: Section 19 of Farmers (Empowerment and
Protection) Agreement on Price Assurance and Farm Services Act 2020
provides that the highest level of appeal for the farmer against any private
buyer is the Appellate Authority, and it also prevents farmers from moving
to court for dispute resolution.'® Section 19 also undermines Article 32 of
the Indian Constitution, which guarantees farmers a fundamental right to
constitutional remedies. This imbalance of power between farmers and
private buyers weakens the position of farmers. Moreover, this act bestows
power onto the executive to be judge, jury, and executioner.
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B. Oligopsony or monopsony: The creation of a legal framework for
contract farming and an alternate channel to trade agricultural produce
outside of APMC-regulated markets have created concerns that weakening
APMC would eventually lead to a market structure with a few large private
buyers. Numerous farmers competing to sell their produce to a few buyers
would decisively shift the bargaining power away from farmers. A study
conducted by researchers associated with the University of Pennsylvania
and the Bill & Melinda Gates Foundation found that prices realized by
farmers are driven by a farm’s location.'” Farmers in remote villages, they
found, are particularly vulnerable because of high transportation costs and
a limited number of buyers, leading to greater monopsony power.

C. Fear of large retail buyers driving down prices in absence of MSP:
The MSP is the guaranteed price of the agricultural commodity to be bought
from the farmer by the APMC-regulated markets for twenty-three
agricultural commodities. MSP is a form of market intervention that
protects farmers from price fluctuations. On the one hand, MSP creates
economic inefficiency as farmers prefer to grow the twenty-three
agricultural commodities covered under the MSP regime rather than the
other commodities demanded by consumers because of the protection from
excessive price volatility and the opportunity to earn reliable levels of
minimum prices. A higher-than-expected harvest can be catastrophic to
farmers as agricultural prices plummet. In such scenarios, MSP provides
farmers a degree of protection by creating a price floor when the open
market leads to a lower price. This also benefits farmers who do not sell
their produce in APMC markets, as equilibrium market prices are higher
due to the existence of MSP. Moreover, Indian farmers are competing to
sell their produce in an international agricultural market that is already
heavily subsidized.

The new farm laws do not mention MSP and the government has given verbal
assurance to farmers that MSP policy would remain intact. However, farmers
fear that weakening APMC is a precursor to the dilution of MSP, given that, as
of now, MSP is not codified in any law. Surjit Bhalla, a former member of the
Economic Advisory Council to the Prime Minister’s Office argued for the
abolition of MSP in 2019." Apprehension that large retail buyers could drive
down the agricultural commodity prices in the absence of MSP is not an
irrational fear and has been seen globally. German farmers protested against
new environmental regulations that would increase cost of production while
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competing large retails are driving down prices."” French and Irish farmers
organized similar protests.”” Spanish farmers protested against low prices,
demanding “guarantee retail prices” for agricultural commodities.”' Recently,
British farmers protested the reduction in milk prices by major milk processor
companies.?

If the Indian government had consulted with all stakeholders, it could have
foreseen the decrease in farmers’ bargaining power that would result from the
new farm laws’ favoring of large corporate buyers. However, farmers’
representatives were not consulted, nor was a proper debate allowed to take
place in parliament, due to the hasty process through which these laws were
passed.”

3. Agrarian Distress and the Vicious Debt Cycle

It is important to take into account that these protests are happening against a
backdrop of agrarian distress that has been going on for several years. This begs
the question of why Indian farmers are in such a precarious position to begin
with.

As of 2019, the agriculture sector accounted for around 16% of Indian GDP
and employed more than 42% of the total workforce.*** The agriculture sector
was once considered to be the backbone of the Indian economy, but its
contribution to GDP has been declining for years.

It is important to take into
account that these protests are
happening against a backdrop
of agrarian distress that has
been going on for several
years.
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Figure 1: Sector-wise contribution to GDP of India at current prices. (Source: Ministry of
Statistics and Programme Implementation)

With this decline, farmers are facing increasing economic hardship. The
“Report of the Expert Group on Agricultural Indebtedness,” produced under
the chairmanship of Professor R. Radhakrishna, shows the dire economic
condition of farmers.* Radhakrishna highlights the decline in farmers’ living
standards as their income has become insufficient to meet even basic
consumption requirements. The report details how rising input prices and
declining earnings result in the inability of farmers to service debt, which has
triggered a wave of suicide. Per the National Crime Records Bureau of India,
333,407 farmers have died by suicide since 1995.%” Indian farmers are stuck in
a sector that is increasingly economically unviable with few alternative
employment opportunities available.

The Indian agricultural sector is afflicted by many technical issues, such as
inadequate irrigation systems leading to crop failures, lack of storage
infrastructure resulting in harvest spoilage, and outdated technology causing
low productivity. A study performed by economists Balakrishnan, Golait, and
Kumar found “a slowing of irrigation expansion since 1991 and a downscaling
of production due to farm fragmentation” to be the key drivers of sluggish
growth of the agricultural sector since 1991.% This study points out that access
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to institutional credit remains inadequate for the agricultural sector and is a key
impediment to the adoption of new technological practices that could improve
productivity. Evidence suggests that a 1 percent increase in real agricultural
credit results in 0.22 percent increase in agricultural GDP.” However, of
farmers who died by suicide since 1995, 76 percent to 82 percent borrowed
from non-institutional lenders who regularly charge interest rates as high as 36
percent.*

In the aftermath of the 1991 Indian economic crisis, economic liberalization
was carried out and major state-owned banks were gradually privatized. Based
on recommendations from the Narasimhan Committee (the Committee on the
Financial System), the banking sector implemented a number of reforms. These
reforms increased capital adequacy norms and tightened lending standards.
They also made Indian banks stronger, more autonomous, and more market
driven. However, newly privatized banks retreated from less-profitable rural
agricultural lending. The vacuum created was filled by non-institutional
lenders.” The following table reflects this change between 1991 and 2002:

Institutional Agencies 64.0% 57.1%
Government 5.7% 2.3%
Co-op. Society/bank 18.6% 27.3%
Commercial bank incl. RRBs 29.0% 24.5%
Insurance 0.5% 0.3%
Provident Fund 0.9% 0.3%
Others institutional agencies 9.3% 2.4%
Non-Institutional Agencies 36.0% 42.9%
Landlord 4.0% 1.0%
Agricultural Moneylender 6.3% 10.0%
Professional Moneylender 9.4% 19.6%
Traders and Commission Agents 7.1% 2.6%
Relatives and Friends 6.7% 7.1%
Others 2.5% 2.6%

Table 1: Break-up of Institutional and Non-Institutional Rural Credit (Source: RBI WPS (DEPR):
05/2013: Persistence of Informal Credit in Rural India: Evidence from ‘All-India Debt and
Investment Survey’ and Beyond).

The following table demonstrates how the interest rate charged by non-
institutional lenders tends to be higher than institutional lenders.
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0% 1% 18% 8%
Less than 6% 2% 2% 2%
6% to 10% 4% 1% 3%
10% to 12% 9% 1% 5%
12% to 15% 48% 1% 28%
15% to 20% 34% 3% 21%
20% to 25% 1% 33% 15%
25% to 30% 0% 0% 0%
30% & above 0% 40% 17%

Table 2: Percentage Distribution of Amount of Cash Debt of All Rural Households by Rate of
Interest, All India — 2002-03 (Source: NSSO (2005), All India Debt and Investment Survey 2002-
03, p. 34).»

Higher interest rates demanded by non-institutional lenders increases farmers’
debt service burden and the probability of default. Reliance on expensive non-
institutional lenders is trapping farmers into unsustainable debt burden. This
vicious debt cycle is fueling India’s agrarian distress. Over a long period of
time, the agricultural labor force engaged is expected to transition to
manufacturing and service sectors. Until then, it is imperative that concerted
efforts are made to increase access to institutional credit to keep agriculture an
economically viable option for farmers.

4. Potential Political Ramifications

Indian political discourse and electoral politics are usually driven by caste, and
these voting blocs tend to choose candidates from their own communities. This
could change because of the government’s response to the farmers’ movement.

The government’s heavy-handed crackdown on protests, labelling protestors
as “anti-nationals,” appeals to the conservative nationalist base but alienates
farmers and creates a trust deficit that will be hard to overcome. Resentment
and disenchantment are growing, particularly in the rural north, which relies
on the agrarian economy. Additionally, farmers have widespread support from
transportation unions that represent over 14 million drivers, and millions more
represented by labor and trade unions.***
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The constitutional validity of the new farm laws is also questionable. The
responsibility of agriculture law-making lies not with the federal government
but with the state government. The federal government, therefore, is banking
on a concurrent law allowing both state government and federal government to
legislate on matters of “trade and commerce.” As the new farm laws prohibit
state governments from levying any fee on produce trading outside APMC-
regulated markets, state governments would lose income.*® Farmers’ unions
and multiple states have already announced that they will challenge the federal
government’s overreach and the constitutional validity of these new farm laws.
The constitutional question could become a protracted tussle between state
government and federal government. Regardless of the Supreme Court’s
eventual decision, farmers’ unions’ and labor unions’ political clout will
increase as farmers coalesce to protect their economic interests. The
movement has also created space for cross-caste alliances driven by converging
economic interests.

In the last three decades, successive governments have implemented
liberalization and privatization policies to move toward a market-led economy
with minimal government intervention. This period witnessed the weakening
of unions as the private sector became dominant in the economy. However,
revival of unions could increasingly make implementation of such market-
friendly policies politically untenable. Thus, the outcome of the Indian farmers’
movement remains uncertain; however, it is certain that the impact of this
movement will be felt for years to come.

5. Conclusion

Laissez-faire economic policies — liberalization, privatization, and deregulation
— have helped India lift millions out of poverty; yet people employed in the
agricultural sector have been left behind. Agriculture is increasingly becoming
an economically unviable option for many farmers. Hence, some reforms are
certainly required. The new farm laws would make the agriculture sector more
efficient; however, they will also hurt farmers’ income. Risk mitigating policies
are thus required to protect the economic security of farmers and promote job
creation to employ displaced farmers and reduce reliance on the agricultural
sector for employment. Rent-seeking activities by commissioned agents in
APMC markets could be reduced by modifying commission structures to
ensure that the commission fee doesn’t amount to more than a few percentage
points of the total value of produce. Capping the commission fee would make
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APMC markets more efficient without compromising the bargaining power of
farmers. Given the ongoing agrarian distress that has been fueled by the high-
interest credit provided by non-institutional lenders, there is an urgent need to
expand access to institutional credit with reasonable interest rates for farmers.m
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Protesters at a #EndSARS protest in Lagos, Nigera. Photo by Kaizenify

Op-Ed
#EndSARS 2020: The Social Movement that
is Rebirthing Activism in Nigeria

By Ehi Agbashi, Nirvana Tesfayohannes, Temiloluwa
Adeyemi, and Osasenaga Aghayere

eliminate injustice. Although somewhat overlooked by the global
community, the rich history of activism in Nigeria has enabled the
nation to overcome colonialism, military dictatorship, and

Throughout Nigerian history, activism has been a major tool used to
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governmental oppression. Anti-colonial leaders such as Funmilayo Kuti and the
Women of Aba, who passionately fought against British colonialism, laid the
firm foundation that drives the culture of activism in Nigeria.! Subsequent key
leaders include Fela Kuti, Ken Saro-Wiwa, and Aisha Yusufu, who took the
mantle and cemented the legacies of their ancestors by standing up against
unjust leadership.

However, as a result of government incompetence and continued oppression,
Nigerians have become less willing to protest. Nigerian artist Fela Kuti
captured this feeling in his 1978 song “Shuffering and Shmiling.” He describes
a sense of hopelessness and powerlessness manifesting in such a way that
Nigerians see no other option but to be content in a dysfunctional society that
only works for elites.®> A very real reason why Nigerians did not see protest as
a viable expression of their frustration was the fact that, except for a brief return
to democratic rule from 1979-1983, the country was under different military
regimes from 1966-1999.

Within this context, the 2020 #EndSARS protests are even more remarkable.
The hashtag dates back to 2017 and was revived last year after a video surfaced
showing a Special Anti-Robbery Squad (SARS) officer shooting and killing a
young man. SARS was already infamously known as a rogue police unit that
brutalizes, murders, extorts, and sexually harasses Nigerian youths. The video
led activists to demand for SARS to be disbanded permanently. The protests
began on October 8 and continued through October 21.* Although they started
as a demand to abolish SARS, the protests quickly became a transformative
demonstradonetion for improved governance.
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The Impact of #EndSARS

#EndSARS was a powerful moment in Nigerian history. Twenty-one years
after Nigeria restored democracy on paper, those of us who have suffered the
brunt of a failed democratic state took it upon ourselves to rectify the injustices
that still persist in the nation. Protesters were standing up against an
authoritarian Nigerian government disguised as a democracy to advocate for
people-centered governance in the nation. Although the government
temporarily disbanded SARS (only to reinstate it under a different name), we
have yet to see the transformative changes we called for during the protests.
#EndSARS galvanized a “Soro Soke” (a Yoruba phrase meaning “speak up
loud”) generation unwilling to bow to the vices of incompetent leaders and
corrupt politicians. The youth of Nigeria have recognized that they have the
right to speak up against a system that isn’t working or meeting their needs and
aspirations. Building off momentum from the Youth Initiative for Advocacy
Growth and Advancement’s (YIAGA) “Not Too Young to Run” campaign’ to
encourage more young people to run for political office, the #EndSARS
protests ignited a fire

Most of the leaders who ~ fr change  in every

Nigerian who dreams of a

addressed the protesters — thriving  nation.  These

protests activated a new

showed a huge disconnect wave of conscious and
engaged citizenry
demanding accountable

the average Nigerian. leadership.

between those in power and

Further, the #EndSARS
movement revealed a fail-
ure in leadership. Most of the leaders who addressed the protesters showed a
huge disconnect between those in power and the average Nigerian. Leaders
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were more focused on trying to end the protests rather than making the
necessary changes protesters demanded. Then, on October 20, the government
dispatched the Nigerian army and gave orders for them to open fire on
protesters at the Lekki Tollgate when protesters refused to back down.® This
massacre at Lekki left at least a dozen dead, marring two weeks of peaceful
protests.

Where We Go from Here

Nigerians see the 2023 elections as an opportunity to change the course of the
nation. With this in mind, grassroots organizations should start working toward
ensuring that young people are educated on valuing their vote, running for
political office, and fulfilling other civic duties. Grassroots organizations will
play an important role in sensitization and mobilization efforts before the 2023
elections. Sensitization and awareness campaigns must extend to marketplaces,
villages, and religious institutions; these campaigns should also be tailored to
fit each demographic and serve as a learning process for all. Most importantly,

grassroots organizations need to collaborate with For the gl obal

Black

each other to expand their Dicispora, our collective
impact. call for freedom embodied

#EndSARS and Global Black LiberationWi t h l nt h ese

movements will

continue until our hopes are
The 2020 #EndSARS

protests, the #BlackLives- f l/llly realized.

Matter movement, and the global
call for Black liberation that triumphed in the summer of 2020 are inextricably
linked. Through these social movements for racial and social justice, we
understand that the voice of the oppressed can only be silenced for so long. For
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Black people everywhere, the endless hope of an inevitable victory over all
forms of subjugation keeps us bound in an unwavering community of solidarity.
For the global Black Diaspora, our collective call for freedom embodied within
these movements will continue until our hopes are fully realized. We can’t stop
and we won’t stop!m
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Marching for Justice: Conflicting
Perspectives of Peaceful Assemblies in
International Investment Law and
International Human Rights Law

By Laura Edwards
1. Introduction

We now live in an era of mass protests. From Colombia’s 2019 national strikes,
to the Belarus slipper uprising, to police brutality marches across the United
States, ordinary citizens are rising up against their governments at an
unprecedented rate.' In 2019 alone, protests and social uprisings occurred in as
many as 114 countries worldwide.? In 2021, with mounting pressure from the
COVID-19 pandemic, investment analysts predict protests will swell even
further, creating what has been described as a “perfect storm” for companies,
insurers, and investors.’

Historically, mass protests have infrequently been the subject of international
investment disputes. This, however, appears to be changing, with a number of
pending claims before the International Centre for Settlement of Investment
Disputes (ICSID) featuring mass protests. They include a claim filed in 2016
by a Canadian mining company against Colombia.* This claim alleges the
investors’ operations were negatively impacted by civil strikes and
demonstrations by miners in the informal economy, and asserts a host of treaty
violations by the Colombian government under the Canada-Colombia Bilateral
Investment Treaty (BIT).” More recently, in October 2020, ICSID registered a
claim by a gold mining corporation against Peru, claiming Peru failed to
provide assistance when its project was halted by large-scale community
protests.°
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Other claimants have threatened investment claims against states. In 2014, a
Taiwanese investor threatened treaty claims against Vietnam, alleging the
government failed to shield its operations from anti-China protests targeting
factories displaying Chinese-language signage.” In 2019, Spanish media also
speculated that isolated acts of looting against Vodafone and Foot Locker
following otherwise peaceful demonstrations in Barcelona could invoke
Spain’s obligations to provide full protection and security (FPS) to foreign
investors under Spain’s BITs.® As Professor Christoph Schreuer explains, the
right to FPS requires a host state both to refrain from interfering with an
investor’s property, and to protect the investors’ assets from interference by
third parties.’

At the same time, while the investor-state dispute system (ISDS) grapples with
arise in these cases, the international human rights community has launched its
own response. In July 2020, the United Nations Human Rights Council issued
a new general comment on the right to freedom of assembly." Interpreting
Article 21 of the International Covenant on Civil and Political Rights, it
incorporates prior UN guidelines and provides a “timely articulation of key
principles and best practices governing peaceful assembly.”'' Amongst its
recommendations, UN General Comment No. 37 explicitly requires
governments and their police forces exercise a “significant degree of toleration”
towards protestors, even when the protestors’ actions disrupt business and
economic activity. 2

This paper suggests that recent developments in international human rights law
have created an opportune moment for tribunals to reconsider their engagement
with the international human rights law regime with respect to claims involving
mass demonstrations. Section two of this paper highlights the extent to which
international human rights law and international investment law complement
or are in tension with one another. Section three examines how investment
tribunals have dealt with these tensions, pointing to an overall conflict
avoidance pattern. Section four considers the consequences of this conflict
avoidance approach and points to signs of a divergence in legal standards.
Finally, section five concludes with overall remarks.
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2. The Interaction Between Ihtél:national Ihvestmént Law alid Human
Rights

In many respects, international human rights and investment law are

complementary regimes. Both systems developed to provide individuals with
the

In 2019, Spanish media speculated that isolated acts of looting against Vodaphone and Foot
Locker following otherwise peaceful demonstrations in Barcelona could invoke Spain’s

obligations to provide full protection and security to foreign investors. Photo by Dani Codina
(CCBY-SA 2.0)

ability to hold states directly accountable for treaty violations, through
specialized dispute resolution mechanisms." For citizens affected by police
action (or inaction) in times of protest, these mechanisms include the Human
Rights Committee and the Committee on Economic, Social, and Cultural
Rights. For foreign investors, forums such as ICSID may provide recourse for
violations of their property rights in times of protest, as highlighted in section
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one. As Professor Bruno Simma suggests, what underlies both systems is
ultimately the same concern: the need to protect individuals against state
power."

However, while these systems are broadly compatible with one another, there
is also tension between the regimes. This is most apparent in the context of FPS
claims brought before investment tribunals. In these cases, investors have
typically alleged that the state, by failing to quell the acts of protestors, has
violated the investors’ right to full protection and security for their investment.
By their nature, these claims essentially ask tribunals to consider whether the
government should have done more to protect the foreign investors’ property
from blockades and

demonstrations carried out
by the government’s own /1 111y no longer be possible
citizens—potentially giving 07" desirable for tribunals

rise to tension between the

economic rights of investors /O l'gnore the relationship
and the rights of protestors between international to
assemble freely. InVestment law and human

The same tension that arises in FPS claims has

also at- I NLS law...
tracted the attention of the
UN Human Rights Committee in General Comment No. 37. This general
comment is the first to provide authoritative guidance to states on the right to
freedom of assembly, and has been heralded as a landmark success by civil
society groups.'>'® Recognizing the inherent conflict between assembly rights
and economic rights in situations involving protestors, the guidance emphasizes
that “private entities and broader society may be expected to accept some level
of disruption as a result of the exercise of the right [to freedom of assembly].”"’
Although the precise legal weight that should be prescribed to general
comments is disputed, Simma has recognized that states must, at the very least,
consider general comments “in good faith” and suggests that their
interpretations could inform tribunals’ analysis of clauses in many BITs.'®"
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When faced with rising claims before ICSID featuring protests and a new UN
general comment providing authoritative guidance on the right to freedom of
assembly, it may no longer be possible or desirable for tribunals to ignore the
relationship between international investment law and human rights law in this
context.

3. Conflict Avoidance: the Treatment of Mass Protests by Arbitral
Tribunals in FPS Claims

Historically, mass protests have infrequently been the subject of investment
disputes. When they have arisen, these claims involve protesting community
members or employees blocking access to an investor’s property, such that the
property value is effectively diminished. Claims of this nature give rise to a
host of treaty claims under BITs. However, claims for the violation of the FPS
standard are where the economic rights of foreign investors appear to most
frequently conflict with citizen rights to assemble.

3.1 The ELSI Approach and the Historic Treatment of Mass Protests by
Investment Tribunals

Before the growth of the modern ISDS system, the ICJ heard two seminal cases
involving the mistreatment of foreign economic entities. One of those cases was
Case Concerning Elettronica Sicula S.P.A (ELSI) (United States v. Italy), in
July 1989. In ELSI, the U.S. government alleged that Italy had breached
protection standards in the 1948 Treaty of Friendship, Commerce, and
Navigation after the occupation of a U.S. plant by protesting workers led to the
plant’s requisition by the Italian government.” In determining that the
protection provided by Italy did not fall below the standard of full protection
and security required by international law, the Court in ELSI made clear the
treaty’s “provision of ‘constant protection and security’ cannot be construed as
the giving of a warranty that property shall never in any circumstances be
occupied or disturbed.”'

Since ELSI, tribunals have interpreted the ICJ’s judgment as an attempt to set
a high bar for investors seeking physical protection and security of their
investments from host states. One key example is the 2005 decision in Noble
Ventures v Romania.” In Noble Ventures, a tribunal presided over claims that
Romania’s police failed to provide full protection and security to a U.S.
company during a period of labor unrest on its premises.” Affirming the ICJ’s

Volume 16 | Spring 2021

63



decision in ELSI, the tribunal declined to find a violation of the FPS standard.
Instead, it emphasized that such violations are “not easily to be established”
and deferred to the state on the appropriate exercise of due diligence.*
Following Noble Ventures, support for the ELSI approach has continued, as
seen in awards rendered in Abengoa v. Mexico and Tecmed v. Mexicoamongst
others.”* Notably, in Tecmed, a tribunal was tasked to consider whether
community protests at a landfill site and subsequent regulatory measures
amounted to violations of the Spain-Mexico BIT, including claims of
expropriation, and breach of fair and equitable treatment (FET) and FPS
standards. With respect to the investor’s FPS claim, the tribunal followed the
general approach in ELSI, finding “insufficient evidence” to prove the Mexican
authorities “have not reacted reasonably, in accordance with the parameters
inherent in a democratic state.””” Having established that case law from the
European

Court of Human Rights was relevant to the claimant’s expropriation claim,
the tribunal nevertheless

avoided dealing with the
question of how

appr0aching FPS Claims international human rights

. . . law might also apply to the
involving protestors With — jestor's FPS claim by

finding that this claim had
not been substantiated.?

Now tribunals seem to be

less automatic deference

fo
3.2. Moving Away From

the state, showing greater — prence: Charting a

willingneSS to analyze Divergence From the ELSI
.- Ap-
pOllCll’lg responses. proach

While the approach in ELSI
dominated the early 2000s, there has been a recent shift. Now tribunals seem to
be approaching FPS claims involving protestors with less automatic deference
to the state, showing greater willingness to analyze policing responses. In doing
so, tribunals increase the potential for international investment law to come into
conflict with human rights law. One key example is the 2014 award in Louis
Dreyfus Armateurs v. India.” In this case, a tribunal formed under the United
Nations Commission on International Trade Law Arbitration Rules was called
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upon to determine whether India breached obligations under the India-France
BIT when the claimant alleged it was unable to continue its project at a port
facility in West Bengal due to blockades and protests by several hundred of its
workers.*

Although the tribunal determined the claimant’s investment fell outside the
scope of the treaty’s protection, and hence it was not necessary to determine
whether India violated the BIT’s FPS standard, the tribunal nevertheless made
clear that in certain instances arbitrators may be called upon to judge the actions
of law enforcement officials. In particular, the tribunal noted that “in
appropriate cases” tribunals must wade into the “delicate assessment of ...due
diligence” with respect to the proper deployment of law enforcement resources
by the state.’’ The tribunal, while acknowledging these questions were
“generally judgment calls, to be made by a State,” went to greater lengths to
analyze the effectiveness of police responses to the labor demonstrations than
the tribunal in Noble Ventures did over a decade earlier — even making
extensive references to police reports throughout its determinations.*

Similarly, in the 2016 award in Copper Mesa Mining Corporation v. Ecuador,
the government of Ecuador’s effectiveness at regulating protests was also
analyzed in a claim alleging violations of the Canada-Ecuador BIT.*
Commenting on the effectiveness of the police response, and finding Ecuador
to be in violation of FPS, FET, and expropriation guarantees by failing to
protect the holders of a mining concession from anti-mining protestors, the
tribunal determined that Ecuador’s law enforcement officers “should have
attempted something to assist Copper Mesa,” although what exactly the police
could have done was deemed “difficult to say.”** Indicating the tribunal’s belief
that some use of force should have been deployed, the tribunal remarked, “[p]
lainly, the government in Quito could hardly have declared warlea on its own
people. Yet, in the tribunal’s view, it could not do nothing.”* Again, the
tribunal goes further in analyzing the effectiveness of law enforcement’s
response than the approach in ELSI.

Moreover, in the 2018 award in South American Silver v. Bolivia, a tribunal
examined whether Bolivia’s efforts to police community unrest was in violation
of the FPS standard in the UK-Bolivia BIT.** While the majority of the tribunal
found no violation of the FPS guarantee, it did not shy away from making
substantive remarks about a potential effective police response. In particular,
the tribunal noted that “militarization” was “not only ineffective, but ... may
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also have fatal consequences” — a perspective that was not without
contention.’”® In a separate, dissenting opinion, Professor Francisco Orrego
Vicufia remarked that public order was “scarcely and on many occasions
insufficiently maintained,” and found the sections of the award rejecting the
claimant’s FPS claims to be “questionable.”’

Not all recent tribunals have been willing to comment on the respondent’s
exercise of policing powers against protestors. The tribunal in Bear Creek
Mining Corporation v. Peru, having found that Peru’s actions constituted an
unlawful indirect expropriation, declined to determine whether the government
had separately violated the treaty’s FPS standard when the claimant’s
investment was blockaded by protests from indigenous communities in its 2017
award.**' Nevertheless, there does appear to be a general trend over time — from
awards of the early 2000s, such as in Tecmed, Noble Ventures, and Abengoa,
to the present day — of tribunals showing increased willingness to scrutinize the
effectiveness of state responses towards protestors and diverge from the
standard approach in ELSI. In doing so, the potential for conflict between the
investors’ rights to seek protection for their assets and the citizens’ rights to
assemble peacefully is at risk of increasing.

4. Mass Protests and Emerging Tensions Between Investment Law and
Human Rights law

4.1. Avoiding the Tension: the Risk of Diverging Legal Standards

As highlighted above, the tribunals in Louis Dreyfus, Copper Mesa, and South
American Silver all diverted, to some extent, from the approach in ELSI, by
taking it upon themselves to scrutinize the adequacy of police responses to
protests in FPS claims. In doing so, these tribunals have each made remarks
about the legal obligations of states that appear to run contrary to the obligations
law enforcement officials are required to adhere to under international human
rights law.

In particular, there are two leading soft law instruments: the Basic Principles
on the Use of Force and Firearms by Law Enforcement Officials (Basic
Principles), and the United Nations Guidance on Less-Lethal Weapons in Law
Enforcement (UN Guidance).*** The Basic Principles were promulgated in
1990 before any of these claims arose, while the UN Guidance more recently
came into force in 2020. Both guidelines have subsequently been incorporated
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into the new UN General Comment No. 37 on the right to peaceful assembly.*
Together, these legal instruments call upon law enforcement to presume
assemblies are peaceful.*” As the Human Rights Committee has urged, this
“presumption of peacefulness” should only be rebutted when violence occurs
resulting in “injury, or death, or serious damage to property,” with law
enforcement intervening in protests as a matter of last resort.***’

In contrast, recent tribunals’ decisions have not always recognized this
presumption of peacefulness. In Louis Dreyfus, for example, having
acknowledged protests were largely peaceful, the tribunal nevertheless
criticized India for the “limited effectiveness” of its law enforcement response,
and questioned whether “police could or should have responded more quickly
or in greater force™** to the demonstrations. Although the tribunal declined to
find a violation of the FPS standard, the tribunal’s reasoning diverges from the
Basic Principles, which permit law enforcement to intervene in protests only
when there is a serious threat to life or property.™

Similarly, in Copper Mesa, the legal standard set by the tribunal to justify
intervention by law enforcement also appears to conflict with international
human rights law. Here, the tribunal conceptualized the issue at stake as
whether the government should have “imposed its will on the anti-miners,
acting with all the powers and forces available to a sovereign State,” to ensure
that the claimant could access their concession.” In analyzing Ecuador’s
response to anti-mining protests, the tribunal criticized the government for
failing to adopt a harsher stance against the protestors and hence “giving legal
force” to their physical blockades.’” The legal standard adopted by the tribunal
in this 2016 award appears to be at odds with the more recent UN Guidance
that, to the contrary, obliges law enforcement to adopt the least intrusive
measures possible when responding to assemblies. The tribunal’s frank
assessment that although the Ecuadorian government “could hardly have
declared war on its own people... Yet in the tribunal’s view, it could not do
nothing,” conflicts with the prevailing human rights view that law
enforcement’s role, first and foremost, is to facilitate protests, not intervene in
them.

The emergence of diverging legal standards over protests may damage the
international investment regime’s credibility as a forum for arbitrating disputes
involving social movements. The award in Copper Mesa, for example, has
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attracted particular criticism from civil society and the media. According to one
NGO report, “[I]n the arbitrators’ upside-down world, apparently the
government should have sided with the company against its own citizens during
the protest, despite the fact that States are obliged under international law to
protect their citizens’ human rights.”>* By pitting the obligations states owe to
foreign investors against the obligations they owe to citizens, investment
tribunals risk calling into question the capability of ISDS to handle precisely
the types of disputes that are increasingly gaining momentum globally.

Moreover, by failing to appreciate that there is often a balancing act for
governments between protecting foreign investors’ property rights and
promoting local communities’ right to peaceful assembly, tribunals may also
risk doing a disservice to investors, by assuming a culture in which investors
are not, or should not be, motivated by human rights considerations—an
approach that does not reflect modern-day reality.*

4.2. Conflict Avoidance and the Absence of a Human Rights Dialogue

Breaking with the standard approach in ELSI, international investment
tribunals now seem to show a greater willingness to scrutinize the effectiveness
of law enforcement responses to protests. Yet, as section 4.1 has highlighted,
there is a notable absence of discussion in these awards about the tensions that
exist between the duties of law enforcement officials to provide protection and
security to foreign investments and the duty to facilitate protests being carried
out by citizens. In doing so, tribunals are at risk of developing their own legal
standards on how law enforcement officials should respond to social
movements, which risks further increasing the tension between these two legal
regimes.

Yet, increasing tension between these two regimes is not an inevitable
consequence of diverging from ELSI. Moreover, there may, in appropriate
circumstances, be good reasons for tribunals to analyze state policing efforts
more carefully, and not simply defer to the state on the effectiveness of its
response. However, when tribunals do diverge from ELSI, this essay has
demonstrated why it is important to bear in the mind the potential conflicts that
can arise between investment treaties and international human rights law, and
why, in turn, tribunals should be more willing to recognize the flexibility that
they have within Article 42(1) of the ICSID Convention to include international
human rights law within the applicable law governing the arbitration.
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William Burke-White has explained, it is through interpretive dialogue that
tribunals can engage “in a deep investigation of competing (or potentially
competing) substantive legal regimes,” with the effect of “avoiding conflict,
increasing harmonization, and promoting the unity of international law.”*%"’
By highlighting the emergence of diverging legal standards, this essay has
attempted to make the case for why future harmonization may be so important
in this field.

5. Conclusion

This paper has drawn attention to the rise in investment treaty claims before
ICSID involving protestors as well as developments to codify the right to
protest in international human rights law. International investment law and
human rights law largely provide separate avenues for redress for individuals
affected by state action (or inaction) towards protests, but there is nevertheless
a growing subset of claims before investment tribunals, where investors’

Volume 16 | Spring 2021

69



economic and property rights may come into conflict with the fundamental
assembly rights of citizens and local communities.

As this paper has charted, to deal with this conflict, tribunals have followed a
conflict avoidance strategy. In the early 2000s, arbitrators simply deferred to
the state on the effectiveness of its policing actions, following a longstanding
approach exemplified by the ICJ’s decision in ELSI. More recently, tribunals
have shown increased willingness to analyze state policing responses;
however, they have not been forthcoming in recognizing that these responses
necessarily involve a balancing exercise for law enforcement officials between
protecting the investors’ property rights and securing the fundamental rights of
citizens to assemble. In doing so, tribunals are at risk of developing diverging
legal standards for the conduct of law enforcement officials in the international
investment law regime than those that exist in international human rights law.

Going forward, the tensions that have arisen in these cases may be more
effectively addressed by tribunals willing to engage in interpretive dialogue
with international human rights standards pertaining to the protestors’ rights.
With the rise in claims of this nature before ICSID, and the recent codification
of the right to freedom of assembly by the Human Rights Committee, it is now
an opportune moment for tribunals to disperse the tensions between these
complementary, yet occasionally conflicting, regimes.m
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ocial movements are not widely accepted in authoritarian states like

China. Following social unrest in the 1980s, the Chinese government in

Beijing spent billions of dollars “buying stability” to tighten its social

control." After further unrest in the 1990s, Beijing initiated a patriotic
education program aimed at cultivating a generation less influenced by Western
ideas and less prone to expressing dissenting opinions of Beijing. A generation
of “Little Pink” (/N#34L), or “angry young nationalists,” emerged on the
internet over the last ten to fifteen years, though whether young people in China
are truly becoming more nationalist is debatable.

At the same time, however, turmoil is rising in Hong Kong, a special
administrative region (SAR) of China. Anti-mainland China and anti-Chinese
sentiments became increasingly explicit in the 2010s, culminating in two
largescale protests: the Umbrella Movement in 2014 and the Anti-Extradition
Law Movement in 2019. The state-led, top-down nationalism from Beijing is
ineffective in stimulating patriotism toward mainland China among Hong
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Kong citizens, especially younger generations. Instead, a peripheral
nationalism, wherein Hongkongers are growing increasingly patriotic toward
Hong Kong, is growing, with this sentiment materializing in social movements.

Beijing reported on these two social movements very differently. To
understand the rationale behind Beijing’s different reactions toward these
movements, [ use a “diversionary nationalism” framework, wherein the
government uses nationalism as a tool to divert the public’s attention away
from crises, such as economic inequality.’ In 2014, Beijing aimed to censor
information about the protests and downplay their importance. In 2019,
however, the government seemed to react more aggressively, as demonstrated
by its willingness to highlight the protests on social media. After briefly
outlining Beijing’s policy toward Hong Kong, then discussing the two social
movements in Hong Kong, I will show how Beijing through its differing
reactions applied diversionary nationalism, shifting from silently restricting
information, to openly diverting support from the protests and promoting
nationalism and patriotism in place of open defiance.

The 2014 and 2019 Social Movements in Hong Kong

After the handover of sovereignty from the United Kingdom to China in 1997,
Beijing implemented a nonintervention policy. Beijing governs the Hong Kong
Special Administrative Region (HKSAR) through a “one country, two
systems” design, which defines how China’s socialist system will not be
implemented in Hong Kong. This governance system maintains that the
HKSAR will retain its way of life and capitalist system for fifty years, meaning
that its status would exist until at least 2047. This high degree of autonomy
does not include defense and most foreign affairs issues but instead applies to
sectors such as finance, trade, and tourism.*

After July 1, 2003, however, Beijing’s policy changed dramatically into the
“New Hong Kong Policy” (H % #5E 5K), mainly due to a large demonstration
held in Hong Kong on July 1, 2003 and the failure of the pro-Beijing camp in
the later local election.’ Approximately 500,000 Hong Kong citizens
participated in the 2003 protest, the main objective of which was to oppose
Basic Law Article 23, which states that Hongkongers may be punished if they
are accused of endangering national security.® Beijing suspended the
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introduction of Article 23 after the protest, but directly passed the provision in
May 2020.

A short honeymoon between Hong Kong and mainland China lasted from after
the protest in 2003 until 2008 when Beijing held the Olympics. Afterwards,
however, unpleasant attitudes toward mainland China surged again and led to
the large Occupy Central Movement in 2014. This movement’s core issue was
universal suffrage for the 2017 election of the Chief Executive of Hong Kong.
The Standing Committee of the National Congress (NPCSC) announced its
decision on how to implement electoral reform in Hong Kong on August 31,
2014 and only provided semi-universal suffrage.® This move defied previous
statements from 2007, when the NPCSC had announced that Hong Kong could
have universal suffrage in the election. In the 2014 announcement, Beijing said
that only two or three candidates with majority support from a special election
committee—which was seen as being stacked with pro-Beijing loyalists—
would be eligible for election, although every eligible Hong Kong citizen could
vote freely for these two or three candidates. The dissatisfaction with these
nomination procedures led to the Occupy Central movement. Its slogan, “I
want real universal suffrage,” rang from September 26 to December 15, 2014,
when police cleared all the protesters at Causeway Bay.’

In 2019, the Hong Kong public’s opposition also focused on the HKSAR
government and its leader, Carrie Lam." Following a dispute over the
extradition of a murderer, the HKSAR government proposed an amendment to
the Fugitive Offenders Ordinance. Supervised by the Chief Executive, it would
create a mechanism for a case-by-case transfer of fugitives. The design
proposed by the Hong Kong government, however, also included mainland
China and Macau, which provoked concern in Hong Kong that the “one
country, two systems” principle would be eroded.'"" The unresolved
dissatisfaction with the government and the longstanding conflicts between
mainland China and Hong Kong further contributed to this enduring social
movement. Protesters asked for “five demands, not one less” to be met during
the movement. In addition to withdrawal of the extradition law, they demanded
universal suffrage, which was the main objective of the 2014 Umbrella
Movement.'”? The other three demands were to retract the classification of
protests as “riots,” establish an independent commission to investigate the
police, and release arrested protestors.'* In 2020, especially during the COVID-
19 pandemic, Hong Kong’s society was still in an unstable situation. The
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National Security Law and the subsequent international conflicts between
China and other Western countries over the issue cast a shadow on the future
of Hong Kong— mainland China relations. Under the National Security Law, it
is unlikely that Hong Kong will still be able to benefit from its relatively free
environment for speech and expression, not to mention protests or social
movements.

Beijing’s Different Reactions: Friction and Framing

Beijing used different tactics to manage these two political movements. In
2014, its core task was preventing further discussion of the issue. Professor
Margaret Roberts at the University of California San Diego suggested calling
this the “friction” strategy, which prevents the public from obtaining relevant
information too easily.'* This can be contrasted with the “framing” tactic that
Beijing used in 2019, which encouraged the public to attribute the causes of
the protests to other factors."”” At the early stages of the 2014 movement,
Beijing blocked any news related to the protests and allowed publication of
only a few government announcements about the Occupy Central Movement.
Moreover, the 2014 movement is what led Beijing to block Instagram, amidst
sharing of photos and videos including police firing tear gas at demonstrators.

On the Chinese social media platform Sina Weibo—considered China’s
Twitter—on the first day of the Occupy Central Movement, 152 posts were
deleted for every 10,000 messages, which was five times the amount of deleted
posts from the previous week, suggesting intentional censorship.'® The Chinese
nationalist official newspaper, The Global Times, published “a commentary
which suggested China’s paramilitary People’s Armed Police was capable of
restoring order in Hong Kong;” interestingly, however, the commentary
“disappeared from its website on Monday.”'” Clearly, leaders in Beijing were
unwilling to acknowledge the severity of the demonstrations. Accordingly,
relevant news could only be published afterward, and as a result, the issue in
2014 did not register many strong opinions on Weibo or WeChat, another
popular Chinese social media platform.
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In 2019, although Beijing again remained silent after initial protests broke out,
it eventually showed its strong opposition to the protest after the HKSAR
government announced that it would suspend the extradition bill in June. News
related to this issue was frequently repeated in the Chinese media. In fact, in
my experience in mainland China, I observed social media posts focused on
Hong Kong with claims that demonstrations were violent, that protesters were
trying to separate Hong Kong from the country, and that mainlanders were
frequently

being attacked. These news
reports aroused many anti-

Hong Kong  sentiments Chlna
among internet users in

China, overemphasized
foreign intervention.

Social media in

Moreover, social media in China

overemphasized for-

eign intervention."® This approach contained two core ideas. First, the
protesters were financed and trained by Western organizers. Second, the
United States had no right to comment on the Hong Kong issue, as this was
entirely China’s domestic issue. The Hong Kong Human Rights and
Democracy Act was not acceptable, and the Chinese people were angry about
this. It is still unclear whether agencies such as the U.S. Central Intelligence
Agency were involved and whether the contradictory ideas of the United States
and China regarding the priority of human rights and national sovereignty led
to the conflicts.

Methodology

My research focuses on a different question: what benefits does Beijing gain
from repeatedly emphasizing “foreign intervention” rather than focusing on
other important issues, such as the failure of its Hong Kong policies in the last
few years? For the first half of my research, I employed a widely used
unsupervised topic modeling tool, the simple Latent Dirichlet Allocation
(LDA) model, in a machine learning system to categorize the editorial topics
from the government-run publication, People’s Daily. For the second half of
my research, I conducted a small-scale survey of 160 citizens of mainland
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China (located both in China and in the United States) to explore if a “rally
around the flag” reaction emerged in the country as a result. Due to the
COVID-19 restrictions, I used WeChat groups—the Chinese counterpart of
WhatsApp— to disseminate the survey questionnaires (see Appendix for
sample survey questions). The participants were sourced from two WeChat
groups that actively discuss Chinese political news. One was called
“Discussion about news” and the other was called “Cornell Chinese students
help each other during the pandemic.” The majority of respondents (86.25
percent) were below the age of 30. For those willing to discuss the results of
the survey further, several in-person interviews were conducted at Cornell
University, drawing from the WeChat group for Chinese international students.
Given the sensitive nature of the subject, these interviews were conducted on
an anonymous basis.

Nationalist Sentiments in People’s Daily Editorials

People’s Daily showed an increase in emphasizing “foreign intervention”
within narratives of the 2019 protests as compared to the 2014 protests. Of
editorials in People’s Daily, which reflect the ideas of top leaders in Beijing,
only five directly discuss the issue in 2014, while thirty-four did so in 2019.
Using a dataset of all editorials published in People’s Daily mentioning “Hong
Kong,” only one topic related to the rule of law in Hong Kong in 2014 emerged
(see Figure 1)," but three topics (foreign intervention, violence, and Sino-U.S.
relations) were identified in 2019 (see Figure 2).%

Topic Keywords

Universal Suffrage and Rule &#(Hong Kong) i%/&(Rule of Law) BR¥ (Democracy) &

of Law in HKSAR (99.8% of (Development) 43 (protect; uphold) $t % (Society) &4 ;% (Basic

tokens) Law) &% (Universal suffrage) {&;i%(According to the law) 45X I FF
(SAR government) 7B E (Chief Executive) R (Decision) ##
(Police) ¥ (Stability) £E A X% ZE&(NPC standing committee)
&1 (Law) RAX(Mass) X #(Support) &% (illegal) # 5 (Regulation)

Figure 1: Identified topics in editorials mentioning “Hong Kong” published

in the 2014 issue of People’s Daily.
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Topics Keywords

Foreign Intervention (58.8% of Z&#(Hong Kong) HE(China) & (The U.S.) AfX(Human

tokens) rights) & $1(Violence) & ¥ (Democracy) % (The U.S.) Fif
(Intervention) Bt % (Politicians) EFR(International) X &
(Development) N (Domestic affairs) iitF(Destroy) ;&% (bill) A
E(People) tt&(Society) /™ &E(Severity) # 51(Power) &1E(Riots)
1M (attempt)

Violence, Law, and Order Z#(Hong Kong) & 71(Violence) #1%(Society) —E#fil(1C2S)

(36.5% of tokens) %38(Rule of Law) X #(Support) % B (Development) 45X B fF
(SAR government) #& 5 (Stability) 44 (Maintain) #13 (Central
Government) ¥k (Challenge) BB R (Resolutely) #ZR (
Prosperity) £53F(Economy) TItE (Chief Executive) EIZ&R
(Nation) B4k (Baseline) F RBUFF (Central Government) /= &
(Severity)

Sino-U.S. Relations (3.3% of HE(China) 37/ (The U.S.) t# 5 (World) & #7(Mike Pence) &1k
tokens) (Cooperation) #1355 % % (Sino-U.S. relations) &E (The U.S.) Fi#
(Hong Kong) :&(South China Sea) & & (Development) (&5
(Stability) E 2R (State) F#&(Interest) — 7 (Belt)
f13£(Sino-U.S.) —#(Road) @& (Two countries) E R
(International) 28 (Prosperity) Z35(Fact)

Figure 2: Identified topics in editorials mentioning “Hong Kong” in the
2019 issue of People’s Daily.

The topics from 2019 reflect the nationalist sentiments in Beijing’s censored
news report. The emphasis on violence, especially violence toward
mainlanders and Mandarin speakers, sparked anger in mainland China.
Furthermore, the emphasis on foreign intervention linked the violence toward
mainland China to the influence and guidance from countries like the United
States and United Kingdom. This logic risks xenophobia toward Westerners,
and, in response, arouses nationalist sentiments in mainland China regarding
the social movements in Hong Kong.

Diversionary Nationalism in China

Providing a comprehensive explanation for these different reactions is difficult
given the many different hypotheses: the changing domestic situation in China;
different government officials dealing with the issues; the development of
social media; more hostile Sino-U.S. relations; or whether the unrest in Hong
Kong is beyond acceptance for Beijing. Here, however, I focus on the benefits
gained by Beijing through these different reactions. I believe that, in 2019,
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Beijing sought to redirect attention to hostile Western influence to distract
public attention away from other issues, such as an economic downturn. In
doing so, Beijing could gain greater support through the “rally around the flag”
effect and consequently could take more aggressive foreign policy stances.
This strategy is called diversionary nationalism.*

This idea of diversionary nationalism was borrowed and refined from the
wellknown “diversionary war theory,” which is one of the two main
perspectives used for understanding Chinese foreign policy suggested by
Professor Andrew Nathan.”? Diversionary war theory suggests that
authoritarian leaders use foreign military conflicts to distract public attention
away from domestic issues.” The traditional argument for going to war is not
cost-efficient, especially after the emergence of nuclear weapons. Therefore,
statesmen may find that arousing nationalism is an uncostly method that could
achieve similar results. In this way, the government can benefit from citizens
paying less attention to other sensitive domestic issues and can even further
arouse support for the government and its leader.*

It is reasonable to speculate that Beijing employed diversionary behavior in
2019 to distract from possible instability in three important pillars of Beijing’s
legitimacy: a growing economy, social stability, and nationalism. Partially due
to the trade conflicts with the United States, China’s economic growth dropped
to the lowest level since 1992, and its Gross Domestic Product’s growth in
2019 was only 6.11 percent, compared with 7.43 percent in 2014.> Meanwhile,
Beijing also initiated a “crackdown on gang crime” movement in China that
started in early 2018. This was a part of the Chinese Communist Party’s (CCP)
effort to strengthen its legitimacy.”® However, this campaign against gang
crime also put pressure on the local government to maintain social stability.
Furthermore, 2019 was the thirtieth anniversary of the Tiananmen Square
incident, which is a highly sensitive issue in mainland China. It would be
dangerous for Beijing if this infamous incident resonated with the social
movements in Hong Kong or stimulated dissatisfaction or protests in mainland
China. Therefore, to avoid potential unrest due to other issues and divert public
attention away from them, stimulating nationalism is a wise and easy way for
Beijing to manipulate public opinion.

If the diversionary nationalism tactic really works, then we may expect a “rally
around the flag” sentiment to emerge. Based on social identity theory,
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international conflicts lead to a strong feeling of in-group and out-group
contrasts, where people are more in favor of in-group members.”” This support
of in-group members leads to support for the political leader of this group. For
instance, Russian President Vladimir Putin’s support rose dramatically after
Russia’s seizure of Crimea, U.S. President Franklin Roosevelt gained a 12
percent increase in approval after the attack on Pearl Harbor, and U.S.
President George W. Bush gained a 39 percent increase after the 9/11 attacks.*®
Moreover, conflicts are great opportunities for leaders to prove their leadership
power and competence. When leaders display unjustified behavior or fail, it is
common for those leaders to revitalize public support through promoting
international conflicts.”

The survey results from my 160-person sample indicate that there is a strong
nationalist sentiment among young Chinese citizens and that the overemphasis
on foreign intervention and violence, which presumably leads to nationalist
emotions, does arouse greater support for Beijing and its leaders.

Support for Beijing, which reflects the “rally around the flag effect,” also rose
after the protests. In total, 87 of the 156 respondents(55.77 percent) claimed
rising confidence in the CCP.** Only 9.62 percent of respondents had less
confidence. Notably, 34.62 percent of the respondents felt no different before
and after this movement. In terms of support for leaders, four of the
respondents did not answer this question due to the potential risks: some of
them said, “I have to say yes, right?”” This may have resulted in biased answers
for these two questions. In total 47.37 percent of the respondents agreed that
they have more confidence in their leaders, whereas 13.81 percent disagreed.
This is slightly less supportive than the support for the party.

Nationalism and other domestic factors, such as power struggles and interest
groups, are regarded as influential in Chinese foreign policy.” As the history
of Chinese nationalism suggests, there is a growing, proactive, bottom-up
nationalism that requires Beijing to act more aggressively in developing
foreign policy. China, self-portrayed as a revitalized superpower after the
national humiliation of the last few centuries, is expected to take a strong
position internationally. Therefore, some researchers might suggest that
Beijing’s assertiveness in foreign affairs is driven by domestic nationalist
sentiments. That said, the current research suggests that public opinion, in fact,
is not taking a dominant position in Beijing’s foreign policy. As Jessica Chen
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Weiss suggests, “the government has shown its ability and willingness to bear
or minimize public opinion costs.” In sum, as Andrew Nathan justly
summarized, “Nationalism is a tool, rather than a driver, of Chinese foreign
policy.”* Although we need more research to decide whether diversionary
nationalism in China influences Beijing’s foreign policy, this research still
suggests that nationalism has been considered with varying importance in
Beijing’s domestic policy considerations. m
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APPENDIX

Survey Questions

AAERERBR I G, B EI 5 I seiniE O, 2R w
I 1%, FRE B3 2 & 5 78 {E O After the movement in Hong
Kong, I have more confidence in the Chinese Communist Party.

# Answer % Count

1 +2TEE; Extremely Agree 2692 42
%

2 [EE; Agree 2885 45
%
3 HAIZ; Neutral 3462 54
%
4 AEE; Disagree 449% 7
5 +PAREE; Extremely 5.13% |8
Disagree
Total 100% 156

B. fERAEFRBIFIZ )G, HrhEIE 58 1T N EInsgiE O £
PR BRIFR AR, B P B A B I N TN 5 s After the
movement in Hong Kong, I have more confidence in the leader of Chinese
Communist Party.

88 Yale Journal of International Affairs



# Answer % Count

1 +9EE; Extremely Agree 2434 37
%

2 [EE; Agree 23.03 35
%
3 HR3Z; Neutral 3882 59
%
4 A[EE; Disagree 592% 9
5 +9AEE; Extremely 7.89% 12
Disagree
Total 100% 152

Extinction Rebellion protestors in New York City’s financial district. Photo by Felton Davis.

Banking up The Wrong Tree: Have the
Climate Protests Against Financial
Institutions Missed their Mark?
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By Noah Yosif

limate activism has historically focused on private industry. Since the
early 1990s, most climate-driven campaigns have focused on
individual companies, encouraging them to adopt corrective measures
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and environmentally-conscious business practices. Recently, this focus has
changed. Activists have now found alternative targets in the financial services

sector, particularly in global banks with investments in the fossil fuel industry.'

Environmental leaders now demand these financial institutions require
environmentally-conscious business practices from their clients. To date,
however, the financial services sector has been largely unresponsive. Recent
studies show that many of the world’s largest banks have increased their
support for companies across the fossil fuel lifecycle,devoted few resources
toward sustainable activities,and retained poor internal controls to moderate
their relationships with the fossil fuel industry.***

The divergence between activists’ demands and financiers’ decisions begs two
questions:

1. Are financial institutions capable of exercising discretion against industries
that damage the environment?
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2. Ifnot, where should climate activists focus their attention instead?

This article answers these questions by evaluating the fundamental assumption
of climate activism toward the financial services sector: that banks can
adequately circumscribe the behaviors of the fossil fuel industry. If they can,
climate activists should continue to focus on pushing for financial institutions
as enablers of the fossil fuel industry. If they cannot change corporate behavior,
then the assumption is proved faulty, and climate activists should change the
focus of their efforts.

The analysis below finds this assumption to be faulty in two steps. First, using
the principle of social neutrality, a fundamental principle in banking, this
article explains why climate activism has not yet led to significant divestment
in fossil fuels from banks. Then, with data from several watchdog
organizations, it illustrates how financial regulatory authorities, rather than
private banks themselves, may prove more influential over private sector
behavior. The data shows that in countries with stronger climate policies, from
controls on emissions to incentives for renewable energies, banks generally
maintain a smaller portfolio in fossil fuels and other environmentally-
damaging industries. Lastly, this analysis also suggests that central bankers,
rather than private financiers, may be better worth the activists’ attention.

Climate Protests & Bank Behavior

Transnational banks have become a new target for climate activists. Industry
groups like BankTrack, Reclaim Finance, and BankFWD, have publicized the
ties between fossil fuel producers and the financial services sector.’ The
Sunrise Movement and the School Strike for Climate Change have organized
demonstrations outside banks’ offices to draw attention to their contentious
investments.*’” From both within and outside the industry, activists are drawing
public and regulatory attention to banks’ environmentally-damaging clients
and practices.

The climate activists’ demands broadly challenge the banking principle of
social neutrality, a concept that allows banks to serve any legal business that
generates investment returns. Historically, financial institutions have relied on
this principle to justify controversial, but legal, investments, such as those in
firearms manufacturers and private prisons.*”!° On occasion, however, banks
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depart from this principle, particularly in cases where one of the three
conditions are met:

1. Unambiguous optics (e.g. banks refusing diamond dealers unable to verify
their products are not “blood diamonds™"");

2. Strict regulation (e.g. banks denying services to sanctioned individuals
accused of human rights abuses'?); or

3. Reputational risks that may affect their balance sheet."

By drawing public and regulatory attention to questionable investments,
climate activism appears to pressure banks on each of these three points. To
date, however, this has not led to significant divestment from fossil fuels or
other environmentally-damaging industries. If these three conditions have led
banks to sever ties with other problematic clients before, why wouldn’t they do
the same for fossil fuels? The unfortunate reason is that none of the three
conditions are met to a sufficient degree to change bank behavior.

First, fossil fuel companies are much more ingratiated than the firearms
industry or private prisons. They retain significant political power, employ
thousands, and provide a source of energy on which economies still depend.
Though public opinion has begun to turn against the industry, it has not fallen
so far as to threaten investment returns. For banks, the optics of their
investments are not sufficiently unambiguous.

Second, differences in international climate policies have created a lenient
regulatory environment. Financial institutions in less-regulated countries can
more easily serve fossil fuel companies than those in countries with mandatory
disclosure laws or financial penalties for environmental damages. With
discrepancies between countries, regulations are not yet strict enough to elicit
behavior changes from global banks.

Third, the number of global $100 billion in total assets, plenty for
financial institutions makes the needs of any of the top twenty fossil
universal behavior change fuel producers responsible for one-
difficult. There are over 240  third of

multinational financial

institutions with at least
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The assumption circumscribe the

that financial behavior of polluting
services can industries is not sound.
adequately

all global carbon emissions.'*'>'® Each of these large banks must consider their
own unique reputational risks, financial exposures, and regulatory concerns.
Where one may decide to divest from fossil fuels, another might be willing to
take its place.

This means that climate activism toward financial institutions will not prove
effective on its own. The assumption that financial services can adequately
circumscribe the behavior of polluting industries is not sound. At present,
financial institutions are not capable of exercising discretion against fossil fuel
producers, because the fossil fuel industry has not yet met any of the conditions
that would incentivize banks to disregard the principles of social neutrality and
divest from the fossil fuels.

Climate Regulation & Bank Behavior

Climate policy, rather than private financial institutions, may prove a better
target for climate activists. Climate policy, defined here as a given government’s
set of regulations against environmentally-damaging activities, could change
banks’ views of offending industries. By clarifying the optics of fossil fuel
investments, promoting consistency between international regulations, and
driving up the reputational risks, policymakers can create an environment where
banks may no longer find cover under the principle of social neutrality.

Data from industry watchdogs suggests this process is already under way. In
countries with strong climate policies, banks appear to have stronger internal
controls governing their relationships with the fossil fuel industry, while those
from countries with weak climate policies have poorer controls. Metrics from
BankTrack and Germanwatch illustrate this association.'”'® BankTrack is a
reputed financial services watchdog which publishes annual evaluations of
banks’ internal controls (based on public statements, disclosures, commitments,
and other metrics) pertaining to their service of the fossil fuel industry.
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Germanwatch is a nonprofit organization specializing in environmental policy
research, best known for producing its annual Climate Change Performance
Index which evaluates greenhouse gas emissions, renewable energy adaptation,
energy consumption, and climate policy. For either metric, a higher score is
considered more desirable. In countries with climate policies scoring above the
benchmark of 70 in the Germanwatch climate policy scale, banks score an
average of 46.5 in BankTrack’s institutional policy score. Banks from countries
with climate policies scoring below 70 have a BankTrack average of just 23
(See Figure 1).

Figure 1: Average Institutional Fossil Fuels Finance Policy Scores to
Countries’ Climate Policy Scores
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Source: Author’s analysis using data from BankTrack (2020), Germanwatch (2019), and S&P
Global Market Intelligence (2021)

Higher Germanwatch climate policy scores are also associated with declining
investments in the fossil fuel industry. Additional data from the Rainforest
Action Network (RAN) provides the total change in investment between 2016
and 2019 for major multilateral banks by country.” Countries that saw a
decrease in their institutions’ fossil fuel holdings posted an average climate
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policy score of 67.3, compared to 49.3 among countries that saw a net increase
in their institutions’ fossil fuel holdings. Financial institutions in the low-
ranking countries, such as the United States and Japan, greatly increased their
investments in fossil fuels over the period. This trend suggests that climate
policies not only encourage banks to improve their internal controls toward
fossil fuel companies, but also to divest from them.

Figure 2: Change in Institutional Fossil Fuels Financing to Countries’
Climate Policy Scores
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Source: Author’s analysis using data from Rainforest Action Network (2020), Germanwatch
(2019), and S&P Global Market Intelligence (2021)2!

Additionally, strong climate policies appear to be associated with greater
investment in sustainable activities, and less investment in fossil fuels. In light
of increasing scrutiny over their fossil fuels investments, many banks have
announced sustainability commitments.”? These commitments vary by country
and their individual climate policies. Data from the World Resources Institute,
which tracks banks’ financing in both fossil fuels and green initiatives, implies
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that banks from countries with strong climate policy scores generally have
greater sustainability commitments and less investment in fossil fuels.” For
banks from countries with weak climate policies, the opposite appears true (see
Figure 2).

Figure 3: Ratio of Institutional Investments within Fossil Fuels to
Sustainable Activities
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Comparisons of these data from watchdog groups suggest that bank behavior
varies according to a country’s climate policy, and banks are not inherently
inclined to change their behavior absent of such a policy. Despite pledging large
sums of capital toward sustainable activities, most banks devoted a higher share
of finances to fossil fuels. This is shown in Figure 3 by the banks’ positions
below the red line indicating an equitable allocation of finances between both
activities. The banks with the most egregious discrepancies are located in the
United States, Canada, and Japan — countries with relatively weak climate
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policies as per Figures 1 and 2. This analysis suggests that if these countries had
stronger climate policies, these banks would likely have fewer investments in
fossil fuels.

Given the small sample size of countries considered here, the possibility of
omitted variables, and the descriptive nature of this analysis, this study cannot
claim to have established the exact relationship between climate policy and bank
behavior. Further testing is needed to establish statistical significance and infer
causation. This comparison of watchdog data, however, suggests a valuable
hypothesis for climate activists, especially as they expand their focus from
private industry. Through sharper optics, greater regulation, and clearer
reputational risks, stronger climate policies appear to change bank behavior
where it would not otherwise have changed, pushing more banks to reevaluate
their services to the fossil fuel industry and depart from the principle of social
neutrality.

Central Banks: A More Receptive Ear?

If climate policy appears to be a more effective campaign target than individual
companies, which policymakers should the climate activists target? On the
specific issue of fossil fuel finance, central banks may prove their best focus.
As the primary regulatory authority for all private financial institutions in a
given country, central banks constitute a unique opportunity for activists to
change the dynamics which enable fossil fuel financing.

Three features of central banks make them worth activists’ attention. First,
central bankers have an expertise on the banking system that many other
policymakers lack. Second, they are a principal architect of national financial
policies, often working in tandem with treasury departments and other
government agencies. Third, they have a wide purview. The 240 largest
financial institutions are accountable to just 15 central bank authorities (if the
11 central banks of the Eurozone mandate are considered together).” Central
bankers may be the most powerful authority in getting financial institutions to
reevaluate the social neutrality principle along the green lines.

Indeed, many central banks have already begun to include climate-related
priorities in their oversight of private financial institutions (see Figure 4). Some
measures, such as incorporating climate risks into stress tests and mandating
disclosure of certain climate-related assets, have improved transparency within
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the financial services sector. These measures enable regulators to examine bank-
specific exposures to the fossil fuel industry.” Other actions, such as en-

acting  subsidies  for
“green” investments in
renewable energy sources

As the primary

regulatory authority for and  taxes on “brown”

. . investments in non-

Clll leVlee ﬁnanczal renewable energy sources,
institutions in a given have creat-

ed meaningful incentives

country, central banks for banks to modify their

behavior while maintain-
ing a healthy profit. Some

opportunity for activists central  banks  have
supplemented these bank-
to change the specific

dynamics...

constitute a unique

measures with climate-con-

scious monetary policies toward the economy at-large, such as issuing green
bonds and promoting investment within sustainable activities.”” Altogether,
central banks not only possess the regulatory authority necessary to change bank
behavior, but they also act as the unique monetary policy authorities that could
spur systemic, climate-conscious changes to the economy at-large.

Many of these policies are still in their infancy. They will take time to affect the
global financial services sector. In the meantime, this is also an opportunity for
activists. The recent uptick in global climate activism has accelerated the pace
by which central banks include climate-related priorities within their regulatory
and policy-making activities. Further activism may prove essential to keeping
momentum behind these new central bank policies. Global networks of activists
can pressure central banks to match the policies of their peer regulators in other
countries, helping to avoid the regulatory discrepancies that banks and fossil
fuel producers exploit. Reduced discrepancies would prompt the private banks
to view fossil fuel investments as bearing significant reputational risks,
eventually leading to divestment. These efforts would be important both to
central banks just getting started with climate policies (such as the U.S. Federal
Reserve) and those with established, if imperfect, policies (such as Eurozone
central banks).
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Figure 4: Climate-Related Measures Enacted by Central Banks Around
the World
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Conclusion

Financial institutions may have proven unresponsive to the demands of climate
activists, but their behavior is not inexplicable. Multinational banks themselves
are not inclined to divest from fossil fuels due to the principle of social
neutrality. While they have divested from controversial clients in the past due
to unambiguous optics, strict regulation, and significant reputational risks, none
of these conditions are sufficiently met to trigger divestment from the fossil fuel
industry. Climate activism may have shifted public opinion, but it has yet to
shift boardroom opinion to the degree necessary.
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Climate policy, on the other hand, appears more effective in generating
behavioral change among the banks. Financial institutions in countries that
maintain robust climate policies tend to have stronger internal controls
compared to their peers in less-regulated countries. They also tend to devote
more resources toward sustainable activities and have lower financial exposures
to the fossil fuel industry. This suggests that if climate policy was more
consistent between nations, there would be less room in regulations for banks
to exploit, and therefore a greater chance of change in banking behavior.

This hypothesis provides activists with a suggested blueprint for future efforts.
Climate activists should persuade central banks, the most influential
policymakers in the financial sector, to hone the optics of fossil fuel
investments, improve regulations for such investments, and make the
reputational risk of such investments clear to banks. Many central banks have
already begun to implement some of these demands into their regulatory and
policymaking activities, and climate activists can help maintain this momentum.
Central banks, rather than private banks individually, may very well prove the
most effective means for climate activists to achieve their goals.

Climate activists have a long road ahead to realizing a cleaner economy. A
better understanding of the target will help them chart their path toward saving
the planet more quickly and accurately. m
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“Umuganda,” a monthly occurrence in Rwanda during which community members come
together to help with work that would not otherwise be manageable for one person or family.
Photo by Rwanda Government.

Article

The Dilemma of Affirmative
Rehumanization: Words Are Just the
Beginning

By Hyppolite Ntigurirwa

Introduction

Scholarship on the causes of group-based conflict tends to focus on
dehumanization, which in itself centers on the verbal characterization of “the
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other,” but often lacks thorough explanations about the actual dehumanization
and violence processes. Moreover, there is little post-conflict scholarship on
what is required to rehumanize the victims of radical conflict. This article uses
empirical data from post-genocide Rwanda to argue that the aftermath of the
genocide against the Tutsi still requires perpetrators and survivors to redefine
the other as equals through rehumanization processes to restore their dignity and
wholeness. The data shows that words play a vital role in both dehumanization
and rehumanization processes, but more importantly, further behaviors and
coordinated actions that affirm the intention of each process are also crucial. As
such, this article first examines how the names and language citizens used in
Rwanda contributed to dehumanization and rehumanization processes. It then
analyzes the power of demonstrated mutual actions—such as re-building
genocide survivors’ houses together—to affirm these processes before, during,
and after the genocide against the Tutsi.

Literature Review
Definitions and Manifestation of Dehumanization

By discriminating and viewing as inferior, a group with power (oppressors) is
able to justify their hostile behavior (violence, injustice, massacre) toward
another marginalized group (oppressed).! Dehumanization denies people their
distinctive human attributes, instead equating human beings with animals or
inanimate objects — and often with intention for violence.*** In
Dehumanization: An Integrative Review, Nick Haslam describes two distinctive
forms of dehumanization: animalistic and mechanistic. For example, animalistic
dehumanization occurred during the Holocaust when Jewish people were
equated to “vermin” and “rats.” In the genocide against the Tutsi in Rwanda,
Tutsi were equated to imyenzi (cockroaches) and inzoka (snakes). Thus,
animalistic dehumanization occurs when members of the oppressor group
denies the members of the oppressed group the uniquely human characteristics
(e.g. civility, refinement, logic, moral sensitivity). By contrast, mechanistic
dehumanization occurs when the oppressor denies the oppressed group
characteristics of human nature, such as cognitive adaptability, warmth, and
agency. They are seen as cold, rigid, lacking agency, and equated to machines
or objects.’ For example, the 17th-century activist and spiritual preacher
Morgan Godwin notes that white American colonialists considered the
indigenous communities as having some “resemblances of manhood, yet are
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indeed no men ... unman’d and unsoul’d...to be ranked among Brute Beasts,
and treated accordingly.”®”

Dehumanization gives a socio-political, false legitimization to the
dehumanizers, believing they are “decontaminating” human society. The Hutu
majority could slaughter the Tutsi population without regret or empathy since
the latter were considered an epidemic or infestation that had to be annihilated.
Tutsis’ lives were portrayed in media and in the Rwandan socio-political
mainstream as evil; therefore, in the eyes of the oppressing Hutu, the Tutsis
became the social nonpersons without the uniquely human traits, making it
easier for the Hutu to brutalize them.®

Meaning and Foundation of Rehumanization

After dehumanization, reconciliation between survivors and perpetrators may
begin by rehabilitating members of both groups’ perceptions toward one
another. The rehumanization process requires both groups to acknowledge and
understand that they share the same humanness. According to social
psychologist Susan Fiske, this includes appreciating each other’s capacity for
intent, thoughts, and feelings.’ Given that rehumanization has been given little
attention by social scientists, this article attempts to explain rehumanization by
examining empathy as a means for creating a shared sense of equal humanness
between the dehumanizer and the dehumanized. In 1909, psychologist Edward
B. Titchener used the word empathy as a translation of the German term
einfiihlung (meaning “feeling into™).'® Since then, several fields of science have
attempted to explain empathy as a social phenomenon. Social psychologists
Sara Hodges and Michael Myers explain that empathy involves a person
imagining someone else’s experiences as their own without actually
experiencing them." Psychologist Derick Carpenter places empathy as “a
necessary precursor to intimacy, trust, and belonging” that enables people to
understand fellow humans’ emotional experience.'” In the post-dehumanization
process, relationships may be restored by the empathetic morality expressed
through actions that treat everyone as though they display the same
humanness—in other words, rehumanization.

Emotional and Cognitive Empathy: Manifestation of Rehumanization
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This article highlights the emotional and cognitive manifestations of empathy
in conflicts. Both perspectives reveal the ways humans can relate to one another.
Social psychologists

Meghan Healey and Murray [ umans can learn,

Grossman explain that cog-
nitive empathy occurs when / hrou g h histor B4 and individuals
place themselves /711E711107°), 1o identiﬁ/ others’ insomeone

else’s position

with the intent to better un” €10tioNnal state and take derstand

their experience."

It is the ability to imagine (/CIIOTS.

what it might feel like to ex-
perience someone else’s emotion. Humans can learn, through history and
memory, to identify others’ emotional state and take responsible actions.'
Hodges and Myers further explain emotional empathy in three facets: feeling
the same emotion as the “other” person or group, feeling distress in response to
the “other’s” pain, and feeling compassion toward the “other.” They explain that
the correlation between emotional empathy and the willingness to help the
“other” is positive. Furthermore, it is more likely that this component invites
individuals to take action to help the “other” in oppression."

Social scientist Mark Davis emphasizes two reasons that empathy might be
associated with lower levels of conflicts. First, when both parties in conflicts
understand the feeling of the oppressed, the victim’s feelings and effects of
marginalization evoke the perpetrator’s compassion, which might lead to the
oppressor ceasing the oppression. Second, in the post-conflict period, instead of
revenge, the survivor’s compassion toward their oppressor’s confession and
intent to change leads to a reconciliation.'® This article emphasizes how
expressing empathy and taking action that involve both survivors and
perpetrators is crucial to recognizing, through cognitive and emotional
components, that neither is less than human.
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Methodology

The ethnographic approach for this research was purposefully chosen to
describe and analyze the culture and behavior of genocide survivors and
perpetrators and to allow the researcher to capture social meaning from their
words and shared activities.'”'"® The study’s data collection involved interviews
and participant observation of regular members of a well-established association
in Rwanda called Ukuri Kuganze (Let the Truth Prevail). The association brings
together genocide survivors and convicted perpetrators, and it uses everyday
interactions as ways to reconcile, forgive, and reunite to help find common
ground for a reconciled society. Group members work to combat the
dehumanization and guilt left by the genocide by regaining their shared sense
of humanness, dignity, and self-esteem. The researcher used open-ended
interview questions to allow participants more space to express thoughts and
feelings. In this article, to protect the identities of interview participants, they
will be referred to as P1, P2, P3, etc.

Dehumanized Tutsi and Self-Dehumanized Hutu

Survivors and perpetrators were disassociated from their shared humanity in
different ways. Dehumanization of the Tutsi started before 1994 and intensified
during the genocide.” In interviews, participants identified dehumanizing
names, such as:

* Inyenzi: cockroaches

» Inzoka: snakes

» Igisebe: wound

*  Umuvumo w’u Rwanda: the curse of Rwanda
* Indyarya: the liars

*  Umwanzi: enemy

* Ibyorezo: disease

* Abasazi: the mad

Sekibi: devils®

This terminology, according to a participant (P4), enabled perpetrators to kill
Tutsis “without feeling that we [Rwandans] shared same humanness... we
killed like dangerous animals.”*!
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At the same time, convicted perpetrators in the group explained how they had
to dehumanize themselves as well. To be able to kill, the perpetrators of the
genocide had to self-dehumanize by removing the “uniquely human” traits,
equating themselves to dangerous animals, and naming themselves as experts
in killing. Examples of these self-imposed names and meanings include:

* Kikongo: avery dangerous animal (attributed to those who killed with a high
degree of brutality)

* Kabombo: a male buffalo (attributed to those who usually showed
excitement to kill and usually targeted rich or powerful victims who were
leaders)

* Rurangiza: the almighty killer who does not leave anyone alive (attributed
to those who killed and destroyed the properties of victims with extreme
brutality)

*  Ruharwa: one who can kill a lot of people (attributed to those who spent an
inordinate amount of time hunting down and killing a large number of
people)

*  Rutamburwa intumbi: inescapable killer (attributed to those who killed with
extreme “rage and ruthlessness”)

*  Ruvusha: a bleeder (attributed to those who killed their victims quickly)

*  Kimashini: big machine or robot (attributed to those who killed many people
with ruthless, emotionless brutality)

 Interahamwe: those who attack together (attributed to those trained to kill).?

Genocidaires used these to self-associate with the essence of brutal animals and
killing machines, while disassociating themselves from a common Rwandan
social identity. Thus, perpetrators and survivors could not be understood as one
human group. Self-dehumanization is an important part of the process of
training for ethnic cleansing and participation in mass violence. A participant
(P6) who was trained in a Hutu paramilitary group noted that “our trainers [in
killing] used to call some of us these names depending on how aggressive
someone was believed to be, so we could start becoming excited to kill.”*

The diagram below summarizes this dehumanization and self-dehumanization
prior to and during the genocide against the Tutsi in Rwanda.
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Figure 1: Summary Diagram of (self)-dehumanization prior to and during
the genocide against the Tutsi in Rwanda.*

Reconstructing Relationships and Selves

Just as language and terminology are powerful in the dehumanization process,
they are also powerful in the rehumanization process. On October 3, 2017, I
attended umuganda, a monthly occurrence in Rwanda during which community
members come together to help with work that would not otherwise be
manageable for one person or family.* In this instance, we were reconstructing
a house for a genocide widow in a Murama village in Rwanda’s eastern
province. At the beginning of umuganda, standing in a semicircle in the banana
and cassava fields, the leader addressed the thirty people in attendance as
bavandimwe, a Kinyarwanda word meaning “brothers and sisters.” The leader
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started with a prayer requesting the “Almighty God” to strengthen the journey
of kugarura agaciro ka muntu (“rebuilding human dignity”) for the “brothers
and sisters” lost in the genocide against the Tutsi.

One of the beneficiaries of the houses being built by the association was a
woman referred to herein as P1. She was unable to perform physical work due
to injuries inflicted by machetes and a club during the genocide. The same attack
during which she was injured killed her husband and some of her children.
Members of the association call her shangazi (“aunt”), a popular word used in
Kinyarwanda borrowed from Swabhili language. One of her attackers, a man in
his late 50s, referred to as P2, was also attending umuganda. The man referred
to the survivor as mama not as shangazi.

When the umuganda was over, I invited the woman and her attacker for a short
conversation. When I asked P1 how she felt when P2 referred to her as mama,
she said, “As a survivor, I am happy that I now have human value to this extent
where the community can come to help me find shelter... There was a time
when some of these people could only meet to go and kill, and some of them
would run and hide... I can now feel that I am a valued human being.”*®

I asked P2 why during umuganda he referred to P1 as mama and not shangazi.
He told me that the other group members call her shangazi to help her feel that
she still has family and to express care for her. However, for himself, “I feel I
am obliged to offer more than that, as I am the one who killed some of her
children ... I started calling her ‘mama’ after I confessed to her and she forgave
me... And that is to make her feel that [ owe her human respect like what I owe
to my own mother.”” In the same conversation, P1 referred to the man as “my
son, who was trapped in genocide ideology and thought of me and his ‘brothers
and sisters’ [P1’s children] not as human as himself ....”

Rwandans are attempting to rebuild unity and relationships destroyed by the
dehumanization phenomena and genocide against the Tutsi. Through renaming,
participants have taken on new words to refer to each other as a way of “feeling
reconciled as one people and [to] rebuild our relationships lost [in] our
conflicted history,” as one participant (P8) argued. Such words mainly include
terms showing parent—child and family member relationships. These familial
names and words of endearment invoke that these members are people to
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cherish, love, and respect—and who belong to the same human society.
Examples include:

*  Umubyeyi: a parent

*  Mama: mom

*  Papa: dad

*  Shangazi: [a Swahili word — usually used in Kinyarwanda] aunt
*  Abavandimwe: brothers and sisters

* Imfura: accountable and honest person

* Inshuti: a friend

Other renaming words include metaphors referring to animals, such as ntama
w’lmana (lamb of God, meaning that person is calm, kind and humble like a
sheep) and inuma (dove, suggesting that a person is peaceful and friendly). This
suggests that words and naming are important to reinvite broken trust between
perpetrators and survivors by reattributing the same “human morals and
values.”” This then prepares the ground for relationship reconstruction.

Confession and truth-telling are critical steps in individual and collective
rehumanization. Examples of this occurred at a June 2016 reconciliation forum,
hosted by an England-based charity called Force for Change (CFOR) in
partnership with the Rwanda-based organization Global Ecovillage Rwanda.
During the forum, genocide survivors and convicted perpetrators engaged in
exercises processing memory, truth, and trauma. Survivors continuously
expressed the pain they live with for not knowing the entire truth about their
loved ones’ deaths in the genocide.

One middle-aged woman survivor (P13) told the story of how she survived an
attack of a man (P37), who was present at the forum. She said he was like a
“killing machine... I am sure he doesn’t honestly know how many Tutsi he
killed.”*® Kneeling, P37 said, “I am really asking for forgiveness from you and
all [participants].” After several minutes of tears and choked silences, P13
reached out a hand to P37 and told him to stand up. The two stood side by side
with their arms across each other’s back, facing the other participants. The
survivor continued, “I would love to tell [P37] that I forgive him and that I will
not think and look at him as a ‘killing machine,’ but rather a fellow human being
and brother...”' The perpetrator confessed about an “animal-like act [killing]”
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and cried for “forgiveness.”*? This affirmed that he sought to be integrated back
into the community as a human, not as a killing machine or animal-like.

Words Are Not Enough

Many of those who dehumanized the Tutsi through words may not necessarily
have been the actual killers. However, it seems evident that these words were a
crucial entry point to and motivators for killing the Tutsi. Violent words are not
the same as violent acts, but they can incite people to commit violence through
their ability to provide motive and justification. In other words, acts of violence
affirm dehumanizing words. Does this work in the same way when it comes to
rehumanization?

On many occasions during this research, survivors spoke about not receiving
compensation for their damaged properties. Participant (P5) linked some of this
delay to continued dehumanization: “I have so many properties that have to be
paid back by the perpetrators. However, it has never been paid, and this is not
because the families can’t pay, but because they still consider that they did not
damage the property of a human being like them.”*

Didace Kayinamura, the leader of Ukuri Kuganze, said in an interview that they
“do the activities such as building houses for [their] members as not only a way
of economically supporting the members but also to show that perpetrators
changed for good.”** P1, a beneficiary of a house that the association members
built, said, “I always saw the perpetrators as ‘killing animals’ no matter what
nice words they could tell me until at least I saw them participating in the
building of this house I live in ....”*

Beyond positive language and dialogue, empowering survivors and holding
perpetrators accountable for their crimes is a crucial step in affirmative
rehumanization. As P6 said, allowing a space where survivors and perpetrators
can speak about their experiences “opens a room for resilience.” On the other
hand, integration and inclusion of the perpetrators in the community’s social life
makes “us [perpetrators] feel that we did wrong to the same human being like

us.”3¢
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Another participant (P21) highlighted that to feel human again requires initially
being told that they are forgiven, but additional acts make them feel integrated
into a community:

It took me years to feel I am human again ... after you have killed many
people and you are being held accountable, you are ashamed ... you
realize that you are probably not a human like others rather a dangerous
killer ... and when you confess survivors may say they forgive you but
you won'’t realize that they have considered you as a human again until
their acts validate their forgiveness.”’

A Kinyarwanda saying states “Kora Ndebe Iruta Vuga Numve” (“better
someone acts and I see than someone talks and I listen”’). Hence, the affirmation
for rehumanization occurs when, instead of considering the “other” as a cold,
rigid, object, both survivors’ and perpetrators’ acts strongly portray the intent to
welcome all Rwandans as equal human beings. Through this ethnographical
observation, it is shown that words contribute to the initiation of
dehumanization and rehumanization; furthermore, concrete actions from the
acts of perpetrators and survivors validate both phenomena.

The government too has recognized the power of language and action as well.
The utilization of the so-called ethnic identities on national identity cards was
banned after the genocide, and citizens included in the reconciliation courts
(were not to be referred to as “Tutsi” or “Hutu.”** Moreover, laws are in place
now that forbid “divisionism,” “furthering genocide ideology,” or “threatening,
intimidating, degrading through defamatory speeches, documents or actions
which aim at propounding wickedness, inciting hatred or taking revenge.” This
suggests that rehumanization has to be about rebuilding relationships among
Rwandans, and language is central to that endeavor. Therefore, calling
Rwandans by the so-called ethnic identities (Hutu, Tutsi, and Twa) can be
divisive and poses a threat to the collective rehumanization and Rwandan
reunification.

The actions of all entities contribute to affirming how words are used in all steps
toward both dehumanization and rehumanization. There are records of Tutsi
students being denied the access to proceed to higher education that was given
to then Hutu students.* This act could be described as one of many affirmations
of the dehumanization process that led to the genocide against the Tutsi. In the
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aftermath, the government created a genocide survivors’ fund to provide support
to survivors, including education, shelter, and medical insurance. This revives
the feeling of humanness that was lost in the dehumanization process.* Other
social welfare programs like mutuelle de santé (health insurance) are in place
for every Rwandan citizen, including the convicted genocidaires. Members of
Ukuri Kuganze have expressed how having access to this health insurance
program helps them to feel that they are still considered as Rwandan in spite of
their crimes.

Conclusion

Through ethnographic data, this paper shows that words and naming are vital
for both dehumanization and rehumanization phenomena. In addition to words,
just as crucially, actions affirm and validate the dehumanization or
rehumanization processes.

Leading up to the Rwandan genocide, words and naming were central to the
dehumanization process, with Tutsi being equated to rats and cockroaches. At
the same time, naming was used to equate Hutu to killing machines and animals
so as to embolden them and quell reluctance leading up to the slaughter. Thus,
Tutsi were dehumanized while Hutu perpetrators self-dehumanized.

As a result of this lost sense of humanity, neither group could feel a true sense
of dignity or wholeness in the aftermath. Both parties need to have their
humanity restored through redefining their relationships and affirming their
commitment through action. Reconciliation is only achievable first through
mutual recognition of the respective forms of dehumanization that occurred,
particularly in regard to naming and discourse. This first step in rehumanization
restores human values in both survivors and perpetrators. It is also vital,
nevertheless, to solidify the language of reconciliation as rehumanization
through shared intentional actions aimed at physically restoring dignity and
humanity. These material actions are a demonstration of honest restoration,
atonement, and forgiveness. Only then is there hope for a future of
reconciliation.m
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Article
Voices from Afrin: First-hand Accounts of
Turkish Crimes Against the Kurds and
Policy Proposals From Those Affected

By Anoush Baghdassarian and Sherin Zadah
Introduction

“We weren’t even able to take a spoon...even the doors and windows on our
house there is nothing left.”!

This paper provides a legal overview of Turkey’s 2018 invasion of Afrin and
the violations committed by its army and proxy forces. It argues that Turkey
committed crimes of arbitrary detention, torture, persecution, sexual violation,

Volume 16 | Spring 2021 121




forced displacement, property theft, and extrajudicial killing against the Kurdish
population of Afrin. We identify these violations based on the UNHRC-45-31
report (hereafter referred to as the “UN Report”), reports by activists located in
Afrin, and interviews conducted by the authors with activists and residents
living in, or displaced from, Afrin. The crimes committed against the
predominantly Kurdish population in Afrin violate international law and send a
dangerous message to Turkey and the international community that its crimes
against humanity are permissible. Shedding light on these crimes is especially
crucial within the context of Turkey’s increasingly irredentist, interventionist
foreign policy. This paper offers policy recommendations that aim to hold
Turkish officials and proxies accountable for their ongoing crimes, and to
ensure that international responses are informed by what those affected see as
the path forward.

Identifying Turkey’s Crimes Against Humanity: The UN Report and
Author Interviews

Turkey’s “Operation Olive Branch” initiated its January 2018 invasion of Afrin,
a northwestern Syria city with a majority Kurdish population, under the guise
of fighting the Kurdistan Worker’s party (PKK).> The Turkish Armed Forces’
statement said that the operation aims to “neutralize the terrorists belonging to
PKK/KCK/PYD/YPG™ and the Islamic State “in the Afrin region in the
northwestern part of Syria in order to ensure security and stability in our borders
and the region.” However, at the time of the invasion, there was no known
credible Islamic State presence in Afrin.’

Although the invasion “officially ended” in March 2018, Turkish-backed forces
continue to commit crimes against the Kurdish population in Afrin, which has
been deemed by the European Parliament to be an illegal occupation of a
sovereign part of Syria. Subsequently, the European Parliament has demanded
that Turkey withdraw from Afrin.® The authors interviewed twelve people over
the course of six months about what they witnessed during and after the 2018
Turkish invasion. The accounts collected shed light on the extent of Turkish
military, political, and economic involvement in Afrin and the nature of the
crimes committed.
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The UN Report and the author interviews detail numerous human rights vi
olations that meet international legal standards for war crimes and crimes
against humanity.” Article 8 of the Rome Statute details conduct that can
constitute a war crime, and while the UN Report discusses these acts in terms
of war crimes, it also discusses them in terms of crimes against humanity, which
will serve as the legal lens for this piece. Article 7 of the Rome Statute defines
crimes against humanity as those crimes “committed as part of a widespread or
systematic attack directed against any civilian population, with knowledge of
the attack.” It includes within this definition such crimes as persecution,
imprisonment or severe deprivation of liberty, and torture. Its chapeau defines
the common elements of a crime against humanity: (1) there must be an attack;
(2) the attack must be directed against a civilian population; (3) the attack must
be widespread or systematic; (4) the conduct of the perpetrator must be part of
such an attack; and (5) the perpetrator must have knowledge that, or intend that,
his or her conduct is part of such an attack.” The prohibited acts can only be
considered a crime against humanity if the common elements in the chapeau
are met; presuming they are, this piece argues that the substantive elements are
also met in Afrin’s context.

While this piece identifies rights violations and claims that they amount to
crimes against humanity, the subsequent step is to determine where prosecution
might be possible for such crimes. As crimes against humanity are part of
customary international law, and constitute jus cogens norms, they are accepted
as prohibited everywhere, in all circumstances.'® Accordingly, the focus on
crimes against humanity in this paper is not necessarily for an International
Criminal Court (ICC) prosecution, but rather, to demonstrate the gravity of the
crimes committed by the Syrian National Army (SNA) against the Kurdish
civilians of Afrin and urge international institutions to hold Turkey accountable,
which begins with the withdrawal of Turkish proxy forces and allowing
Kurdish civilians back into Afrin."

Imprisonment or Other Severe Deprivation of Physical Liberty"

The legal requirements to hold someone accountable for severe deprivation of
liberty are that the deprivation was arbitrary and grave enough to violate the
fundamental rules of international law.'> The UN Report details how civilians
were forcibly taken from their homes and arbitrarily detained by the SNA to be
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“beaten, tortured, denied food or water, and interrogated about their faith and
ethnicity.”"* The SNA, a Turkish proxy group,” would often threaten, ex tort,
or detain the civilians who would complain “while others were abducted and
forced to pay ransom directly to SNA senior members for their release.”'

Afrin civilians were interrogated by SNA officials in high schools that were
converted into detention centers, Afrin’s central prison, and SNA police
headquarters.'” One detainee reported to UN investigators that in mid-2019 he
spent five months detained in the SNA military police headquarters before
being transferred to the Afrin central prison and finally released in March
2020." He was “handcuffed and hung from a ceiling. He was then blindfolded
and repeatedly beaten with plastic tubes.”'’ Notably, detainees reported that
Turkish speaking officials were present at the interrogation showcasing the
linkage between Turkey and the proxy forces in Afrin. This UN Report is the
first UN documentation that officially stated there was ongoing Turkish
involvement in Afrin in the form of proxy militias, gravely abusing human
rights.

The authors’ interviews corroborate the UN Report’s findings. Interviewees
recounted horrendous treatment in detention facilities at the hands of joint SNA
and Turkish police forces.”® The arbitrary arrests along with the inhumane
treatment during their deprivation of liberty demonstrate a severe disregard for
individual rights.”' One elderly female interviewee told the authors how she was
forcibly taken from her home to a prison in Kilis, Turkey where she was greeted
with “the screams of prisoners that were getting tortured by Turkish soldiers.”
Then, she was taken by the SNA back into Syria where she was arbitrarily
detained for seventeen days in a prison occupied by the SNA’s Sultan Murad
Brigade.

These joint forces arbitrarily arrested each person we interviewed without
providing reason other than their perceived and fabricated participation in the
PKK. The above quote highlights the partnership between Turkish soldiers and
Syrian rebel groups like the SNA and illustrates Turkey’s military presence
within Syria. It also identifies the persecution of a peoples on the basis of
ethnicity, which is important to meet the persecution element in the Rome
Statute. Upon asking what reasons were given for their arrest and detention,
interviewees stated consistently that the only clue Turkish officials had to
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arbitrarily detain them was knowledge of their Kurdish ethnicity. This modus
operandi was transparent, demonstrating that Turkish officials and Syrian
mercenaries supporting them were primarily focusing on the Kurdish popu
lation.” One interviewee said they detained her “because they said that I was
working for the PKK. I told them to look at me. ’'m an old woman. How can I
be working with the PKK?”” Another interviewee supported the idea that Kurds
were the sole target group, sharing that he too was stopped and accused of being
a part of the PKK, but that, “if they stopped an Arab, they would let them go.”
Once arbitrarily detained and denied their liberty, the Kurds who were
imprisoned were severely tortured.

Torture®

Torture has been defined through international criminal law jurisprudence to
include: beatings, sexual violence, prolonged denial of sleep, food, hygiene, and
medical assistance, and solitary confinement.** All these acts have happened to
Kurdish prisoners in Afrin. Additionally, torture includes mental suffering
arising from those same acts, or through intimidation, coercion, threats,
humiliation, and degradation.*

Turkish sexual violence against Afrin civilians meets the definition of torture
amounting to crimes against humanity.” At least thirty women had reportedly
been raped in just February 2020.”” The UN Report maintains that the “acts of
intimidation” from SNA members instilled widespread fear amongst women in
Afrin. One of the victims recounted how during interrogation she was
threatened with rape and beaten on the head by the SNA in the presence of
Turkish officials.?®

Sexual violence has also been a tactic to instill fear within male detainees.
Former male detainees told the Commission that they were threatened by SNA
members to forcibly watch a minor be raped. One reported that a “minor was
gang-raped, as the male detainees were beaten and forced to watch in an act that
amounts to torture.”® A few weeks, another minor was gang raped by the SNA
in front of the detainees. All these acts constitute the humiliating and degrading
treatment of torture, as well as the sexual violence component, and amount to
crimes against humanity.
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Turkish authorities kidnapped one of the authors’ interviewees from her house
in Afrin and took her to a Turkish detention center where she re-
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counted her experiences. She described an eleven-year-old girl who tried to
strangle herself as she heard her mother’s screams from being tortured in a
nearby cell. Other methods of torture that she recounted included ripping skin,
breaking teeth, cutting hair, and multiple times a day bringing a knife to
peoples’ throats threatening to slaughter them like animals. Detainees were also
starved, including the elderly, women, and children. These reports are
corroborated by other interviewees who similarly spent months in Turkish
detention centers. Several accounts detailed how the joint officials accused the
Kurdish prisoners of being infidels to justify their torture. For example, one
interviewee recounts that one man’s torture was so extreme, including
electrocution, because they accused him of taking a paper from the Quran and
of using it to roll a cigarette. One thirteen-year-old boy was kidnapped and
detained three times and has recounted that starvation was a consistent element
of the inhumane conditions. He recounted, “We would get one potato and a
piece of bread once a day and told us that was too much for us and that we were
whores and ‘hungry Kurds.’”

The authors interviewed two Kurdish men recently detained by Turkish
authorities and SNA soldiers. One man, who spent twenty-three days in Turkish
custody, detailed the brutal torture he experienced, infamously named “the
roasted chicken,” which entailed tying his hands to his legs and being hanged
from the ceiling. “They kept me like that for an hour or more,” he described,
“and if you’re not answering their questions, they continue torturing you until
you’re paralyzed. For almost two weeks I couldn’t eat because my hands were
paralyzed.” Guards threatened to rape their families and to take over the city,
“telling us, it’s not our city anymore.”

Our interviews substantiate that the joint Turkish-SNA actions constituted
torture against the Kurdish community in Afrin. Our interviews only scratch the
surface of the testimonies that exist from those who survived such treatment.
As demonstrated, many of these horrendous acts were carried out against the
Kurdish population merely for their being Kurdish, and this is a necessary
element of meeting the threshold for persecution.

Volume 16 | Spring 2021

127



128

Persecution®

“The goal is to make
The joint forces also .
persecuted Kurdish civilians SU/€ that there is no

in Afrin. Persecutlor% includes €Vi d ence t h at A fl/'ll’l
murder,  deportation  or

forcible transfer, cruel and in- WA@A.S K ur d iS h fown at
one time.”’

humane treatment, and acts against

property.*’ What differentiates persecution from the other underlying crimes is
that the victims must have been targeted due to their group identity. In this case,
the Kurds were targeted as an ethnic group.

For example, a SNA senior member requested proof of ownership only from
Kurdish inhabitants of the building he inspected.”> One Kurdish resident
explained he was sent to speak with the Suleiman Shah Brigade and was
verbally abused and told “if it were up to me, I would kill every Kurd from 1 to
80 years old.”*

Turkey also targeted towns in Afrin with historically majority Kurdish villages,
such as Komrock village, which now houses multiple Syrian National Army
bases.* Since the invasion, there has been an active campaign of demographic
engineering by deporting the indigenous population. Afrin’s Kurdish
population has reduced from 97 percent to 35 percent.”® That many victims are
imprisoned and tortured by the SNA for their perceived affiliation with the
PKK, a group comprised of solely Kurds, constitutes ethnic*® and political
discrimination,’” which are both protected categories in the UN’s persecution
definition. One interviewee shared, “They did this to us because we were
Kurdish. They would call us slurs like ‘you dirty Kurd.””

Not only is the persecution of Kurds on the basis of their ethnic identity
apparent when it comes to the living, but also is demonstrated by a disrespect
for the dead. The names on Kurdish graves are often changed, and one narrator
felt this was part of a systematic approach to eradicate the Kurdish culture in
Afrin: “The goal is to make sure that there is no evidence that Afrin was a
Kurdish town at one time.”*®

Yale Journal of International Affairs



Persecution jurisprudence has included property theft and forced displacement.
The UN Report details property theft violations based on investigations that
occurred from January 11, 2020 to July 1, 2020.%° It showcased targeted attacks
by the SNA to forcibly obtain property from Kurdish residents in Afrin. The
UN Report displayed substantial evidence that the SNA brigades participated
in systematic property theft and looting targeting civilians “primarily of
Kurdish origin.”* This was done through “threats, extortion, murder,
abduction, torture and detention.”*' The Committee noted that in September
2019 members of the SNA’s Division 14, Brigade 142 (the Suleiman Shah
Brigade) “had gone door to door instructing Kurdish families with fewer than
three members to vacate their houses to accommodate individuals arriving from
outside of Afrin.”** These individuals coming from outside of Afrin are
presumably Turkish proxy members or Arabs from other cities in Syria.
Civilians reported that they were demanded to pay LS 10,000 to LS 25,000,
depending on their capacity to pay the extortion fee.*

Reaffirming the violations outlined in the UN Report, one author interviewee
declared that “they were driven away from their home by threats of violence
and when they returned, they were threatened by the SNA members who were
now living inside their home.”* Another interviewee described how Turkish
forces stole her house, and she was forced to pay a bribe to leave Afrin: “I
wasn’t allowed to stay in my own house because members of Sultan Murad
Brigade were occupying it.”” She later described how in her village “they burned
7 houses out of 150 houses. And they burned those houses based on the
allegations that they were affiliated with the PKK.”

Another interviewee described how forces operating under Turkish military
supervision removed an entire neighborhood and confiscated what was left
behind. “[E]verything is stolen from my house even the doors and windows.
There was nothing left.” Another woman described how the SNA burned her
house and 110 of her olive trees and she was left with no economical means to
survive, so she fled Afrin and now lives in Aleppo. Other reports based on field
visits by the Lekolin Institute list the properties looted by SNA members, and
document that Kurdish residents who attempted to return to their homes were
turned away by SNA officials.*”

The targeted destruction of cultural shrines and buildings in Afrin as described in
the UN Report is another example of persecution.*® Interviewees warned that
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Turkish proxy forces are destroying cultural icons and stealing ancient items in
Afrin, attempting to eradicate Kurdish culture. The Commission corroborated that
repeated patterns of systematic looting and property appropriation were
perpetrated by various SNA brigades in the Afrin and Ra’s al-Ayn region.”’ The
coordinated lootings of property, destruction of cultural sites, and conversion of
property for the SNA’s military bases and islamic schools are all examples of
targeted attacks against the Kurds constituting persecution and providing reason
for redress and justice for the Kurds of Afrin.
Policy Proposals

...the aspirations of Afrin’s

Kl/ll/'dlSh populatlon The UN Report and author

remain crucial to interviews demonstrate that
) many of the SNA’s actions

underStandlng what against Afrin’s Kurd-

: : : ish populations constitute
Jus tice eff orts and p Oh cy crimes against humanity.
proposa ZS Ky hou [d be State and nonstate actors

. often pursue prosecution in
considered. these situations through

hybrid tribunals, ad-hoc tribunals,
regional courts, or

foreign national prosecutions through universal jurisdiction. Perhaps more
notable is prosecution through the ICC. Given that Turkey is not a State Party
to the Rome Statute, nor would it accept ICC jurisdiction with respect to the
crimes in question, the ICC could only obtain jurisdiction over the
aforementioned crimes through a United Nations Security Council (UNSC)
referral under its Chapter VII powers.* The ICC can only exercise jurisdiction
if there is a failure on the part of the national judicial system to act.* It is
unlikely that Turkish officials would act to hold themselves accountable, so the
ICC could open a preliminary investigation due to Turkey’s failure to act.
However, achieving a unanimous referral from the five permanent Security
Council members with veto power would prove challenging, given their
important political relationships with Turkey and aversion to jeopardizing them
for a humanitarian cause.” But in the case that the UNSC did refer the case to
the ICC and it was determined that the ICC had jurisdiction over it, then a case
could be initiated against Turkish individuals responsible for crimes against
humanity in Afrin.
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While prosecution in an international tribunal represents one type of justice,
other forms of justice are worth considering in this instance. For instance, the
aspirations of Afrin’s Kurdish population remain crucial to understanding what
justice efforts and policy proposals should be considered. Many interviewees
shared their notions of justice with the authors, guiding the policy prescriptions
at hand.

One person hoped the UN would provide a suitable forum to “facilitate a
solution. I believe that everyone should go back to their respective towns and
that there needs to be a full withdrawal of Turkish forces in Afrin to allow for
the rebuilding of Afrin for any lasting resolution.” This sentiment was echoed
by a number of other interviewees who shared that their desired solution is the
immediate withdrawal of Turkish forces from Afrin, which will allow for the
return of Kurds who were forced out due to persecution. Similarly, many
interviewees wished for more significant international attention on the crimes
committed, allowing for appropriate legal action and restoring the rule of law
in Afrin, which they now deem a lawless town. Many believe the international
community should help because it gave Turkey a green light during Operation
Olive Branch to invade Afrin and therefore is accountable for helping repair the
city and redress the harms.

Based on insights gleaned from the interviews conducted, the authors see a
number of problems to address. If left unchecked, Turkey will continue its
aggressive military expansion beyond its borders and pose a threat to
international order. Their policies of persecution and demographic engineering
are not new, and ongoing impunity only serves to encourage and legitimize their
acts. The authors propose that the international community can help end the
conflict through both legal and political means.

Legitimate and impartial documentation of this kind can be an important legal
strategy, which preserves evidence and builds the record of abuses for litigation
in a proper forum down the line.”’ The UN might help facilitate a fact-finding
mission, or investigative mechanism, for such documentation, as well as
continue generating more reports on the abuses committed.”

An important political avenue rests with the United States and the European
Union, which should take stronger roles in combating Turkey’s acts of
aggressions and illegal invasions. One immediate action these bodies might
take is to pass a bill mandating stronger sanctions on Turkey. Economic
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sanctions will be effective because they lessen the government’s ability to pay
the salaries of the Turkish proxy forces that now have de facto control of
Afrin.?® Additional sanctions also signal to Turkey that their increasing acts of
aggression will not continue with impunity. Additionally, the UN might
consider establishing a peacekeeping mission in Afrin to monitor the situation
and create an important international presence that will be central to ending
Turkey’s illegal occupation.® Accordingly, Afrin should be at the forefront of
transitional justice efforts in Syria in order to ensure a sustainable solution for
a society rooted in law and legitimacy.

Conclusion

This paper has detailed some of the crimes against humanity that Turkey’s
proxy forces continue to commit against Kurdish civilians in Afrin. The UN
Report provides evidence that Turkish backed forces are imprisoning and
torturing Kurdish civilians on the basis of being Kurdish, which constitutes
persecution. Turkish proxy members use systematic sexual violence and torture
in Afrin to force Kurds from their villages and towns. To date, Afrin is now less
than 40 percent Kurdish, a dramatic reduction from over 97 percent Kurdish
prior to the Turkish intervention in 2018.> If the violence from Turkish proxy
forces continues unchecked, the Kurdish population will continue to be driven
out until they are eradicated from the region. As echoed by those most affected,
to help prevent further violations, the international community must act through
political, legal, and humanitarian means. Whether by ridding the region of
Turkish militias, helping Kurds return to Afrin, or the UNSC issuing an ICC
referral, action is imperative. If the international community does not address
the unraveling humanitarian situation in Afrin, the region will further
destabilize, presenting immense problems to regional and global security.
Without holding Turkey accountable, the international community is
condoning their actions and allowing for its crimes against humanity to go
unchecked. m
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If we are to learn from Kennan, what questions must foreign policy professionals ask themselves today?
And what answers must we seek? Caricature on the cover of Le Petit Journal in 1896. {PD-US-
expired} }

Revisting Kennan’s Questions
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By Joseph Gayeski

or all his brilliance as an eminent Cold War strategist, George F. Kennan

held some disconcerting views. He was skeptical of popular democracy,

and once set out to write a book calling for a benevolent dictatorship in

the United States." During the anti-war movement of the 1960s, he
agreed that students were right to oppose the Vietnam War, but felt they were
wrong to depart from American political culture as he understood it.> He was
dismissive toward Black activism and, later in life, lamented Hispanic influence
in the American southwest.? Living to the age of 101 after a decades-spanning
career, it should not be surprising that Kennan carried opinions that did not age
well. But it is hard to examine his comments today without identifying the
elitism and racism behind them.
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Kennan’s prejudices, of course, were not uniquely his. His biographer, the
historian John Lewis Gaddis, once suggested that Kennan’s views were not
uncommon among the day’s “enlightened” people.* This may be fair enough,
as it is all too easy to criticize thinkers that can no longer defend themselves.
Yet Kennan was himself willing to criticize the statesmen of generations past
for their own blind spots. In his 1979 book, The Decline of Bismarck’s

European Order: Franco-Russian
Relations,  1875-1890,  the
diplomat-turned-scholar  does

not hesitate to charge nineteenth /175 comments toda 3%
century diplomats with

complacency ~ toward  the without ld@ntlﬁ/mg the

outmoded 1dea§ of their time. e thl S an d racism
The cost of their complacency,

Kennan behind them.

...t is hard to examine

warns, was tragedy.

The Decline of Bismarck’s European Order is the first volume in Kennan’s
series on the origins of the First World War, but the book covers none of the
events of the early twentieth century. Kennan instead examines a period starting
forty years earlier, insisting that the reader understand how the fateful structure
of European alliances in 1914 was built upon the fractures of the previous
arrangement, masterminded by German Chancellor Otto von Bismarck. The
result is an exhaustive tour of a short fifteen-year period, starting with the 1875
Franco-German war scare and ending with Bismarck’s retirement. The intricacy
of this history is excessive for most readers, but those who persevere are shown
a distinct approach to diplomatic history, informed by the author’s experience
in government. Kennan’s attention to administrative errors and nationalist
influences is a reminder that diplomacy is not practiced by inhuman nation-
states, but between individual leaders—fallible, even if talented.

Kennan’s analysis suggests that the leaders of Bismarck’s era failed in three
particular ways that future strategists must understand if they are to avoid the
same mistakes. The first failure was of strategic empathy; if Germany had been
able to predict the direction France would take under pressure, the fateful
Franco-Russian Alliance might have been avoided. The second was of strategic
coherence; if Russian and French leaders were able to deflect the demands of
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their respective nationalists, their priorities may not have been distorted. Both
of these failures contributed to the onset of World War I, but to Kennan’s mind,
the third failure was more consequential.

The First World War, in Kennan’s view, was the result of a gross failure to
understand a changing world. Throughout Europe, Kennan argues, the
outmoded idea of warfare as a natural and dignified instrument of policy
remained in the minds of statesmen for far too long. They held to militaristic

conceptions of honor rendered wholly ob
ignoring the warnings from the
r
Whatf eatures Of American Civil War and the
tOdCly S status quo are Crimean War. Kennan

laments that the era’s
statesmen believed war was

unsustainable? What

pV@diCZCl ble cons equences inevitable, making the purpose
of diplomacy not to prevent

are we failing to heed? conflict but to position for it.
The
solete by industrial warfare,

isolation of France was not the
only feature of their status
quo that needed revisiting. Their very ethos of valor was a dangerous antique.

The final lesson is the most interesting coming from Kennan, given his
conservative views of American democracy and race relations. Historians are
correct to examine the nuances of Kennan’s views. Gaddis, for example, notes
that the older Kennan was embarrassed by the American dictatorship he
theorized as a young foreign service officer.’ Gaddis is right to suggest that
Kennan’s opinions were not the result of any individual bigotry, but rather may
have been products of his time. This reading of Kennan, however, sits
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uncomfortably with the historian’s own warning from T7The Decline of
Bismarck’s European Order. What, after all, was the ideal of military heroism
in the nineteenth century—the ideal to which the era’s statesmen negligently
subscribed—but a product of its time?

That Kennan might criticize diplomats of past centuries without considering the
meaning of his conclusions for his own worldview only demonstrates the
difficulty of the self-reflection prompted by his work. The Decline of
Bismarck’s European Order demands that those who work in foreign policy
ask several uncomfortable questions of themselves. What features of today’s
status quo are unsustainable? What predictable consequences are we failing to
heed? Do we hold notions or values that leave us naive to the risks of our rapidly
changing technology?

If we are to learn from Kennan, avoiding catastrophe may depend on the truth of
our answers. m
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Integrating leaps in technology into the existing multilateral initiatives, local legal policies, and
social movements against human trafficking will be the most effective way to address the
problem at scale. Photo by Christina Morillo.

A Step Forward for Palermo’s
Trafficking Protocol, This Time
Integrating Frontier Technology
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By Sophie Zinser and Dr. Hannah Thinyane

wenty years ago, the United Nations General Assembly (UNGA)
adopted the Palermo Protocols' as part of a new UN arm working to
stop transnational and organized crime, the UN Convention against
Transnational Organized Crime (UNTOC). But since 2000, a new breed
of technology tools has emerged to work across borders, cultures, governments,
and languages with the goal of keeping people safe. Into 2021 and beyond,
governments and companies alike can use frontier technologies — including
expert systems and blockchain transactions — as tools for enforcing the Palermo
Protocols. Moving forward, integrating leaps in technology into the existing
multilateral initiatives, local legal policies, and social movements against
human trafficking will be the most effective way to address the problem at scale.

Context: Why Create the Protocols?

Before the year 2000, no international legislation existed to regulate human
trafficking. After the fall of the Soviet Union, the 1990s brought the reshaping
of countries and societies, making the world ripe for criminals to exploit newly
open societies and markets. According to a recent interview with Marjan
Wijers® — a researcher on human trafficking who was in the room when the
Palermo Protocols were negotiated — this increased interest was partially
because victims of trafficking changed from women of color to white women,
as Eastern Europeans became the targets of trafficking in Russia. She also
argues it was because human trafficking began to serve urgent state interests
after the fall of the Berlin Wall. Further, bilateral attempts between the Italian
and US governments to stop mob activity in both countries captured media
attention across the decade with sagas of theft, corruption, and graft.

In short, as global societies embraced new forms of political and social diversity
and progress, transnational policies were needed to quell a growing group of
organized criminals. One of the three legal protocols includes the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, especially Women and
Children. This protocol was revolutionary in that it identified a systemic global
problem: human trafficking.’?

It is never easy to reach a consensus across 190 nations,* and for that reason
alone the Protocol was an exceptional feat of international legislation. But
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before taking stock of where they stand now, we must consider their origins. In
2000, Palermo, Sicily was chosen as the site of such an historic document in
part because it was the home of anti-mafia prosecutor Giovanni Falcone,” who
was also assassinated there by organized criminals in May 1992. He and other
Italian, American, and Western legal brains are credited with crafting the legal
arguments of the document. Further, the UNTOC itself was formed on the back
of the Cold War® during a period in international affairs when a multilateral
diplomatic process that excluded Asia had just been used as a strategy for
remediating a complicated geopolitical problem.

Historically, the trafficking protocol was hailed as a victory for the global
women’s rights movement.” Woven into Section 4, Article 9 of the Protocol to
Prevent, Suppress and Punish Trafficking in Persons is a stipulation that all
signatories to the trafficking protocol must work towards the social
advancement of women.® Perhaps it was the heated debate over two years
leading up to the document’s ratification that eventually made sex trafficking
the focus of an entire protocol.” The Human Rights Caucus of the U.S. Senate
had argued that sex work is legitimate if consensual, while the Coalition Against
Trafficking in Women (CATW) saw any form of prostitution as human
trafficking.'” Eventually, the Protocols signed with the former, criminalizing
sex work only if the work is forced."

20 Years On: Contemporary Critiques of the Protocols

Since their global adoption, significant critiques of the Protocols have emerged
that demand further consideration. From its design, the trafficking protocol in
particular treats the symptoms of human trafficking after it has already
happened, rather than offer a legal framework for approaches to combatting its
root causes. That protocol also places an unfair burden on ‘“destination”
countries to regulate human trafficking, failing to require either destination or
country of origin states to implement measures preventing human trafficking or
protecting its victims.'? Further, it does not consider how factors beyond
gender,"” such as race and LGBTQI identification, increase an individual’s
vulnerability to trafficking, or how working conditions may begin as safe but
can evolve into exploitative situations over time."

Broad wording across the trafficking protocol have led to debates surrounding
definitions of phrases such as “human trafficking” and “forced labor.”"” The
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former is defined domestically by the U.S. Department of Homeland Security
as “the use of force, fraud, or coercion to obtain some type of labor or
commercial sex act.”'® In contrast, the phrase “forced labor” under the
International Labor Organization (ILO) definition refers to “work that is
performed involuntarily and under the menace of any penalty.”” While the
definitions overlap, intersect, and at times are used interchangeably, the term
human trafficking will be used here as it is critical to the wording of the
trafficking protocol.

An enduring critique of the trafficking protocol is its enshrinement of human
trafficking as a criminal — rather than human or labor rights — violation.
Criminalizing human trafficking turns victims into defendants. It makes
positive remediation a matter of winning court cases rather than examining the
systemic issues, including social inequality, poverty, racism, sexism, and other
forms of discrimination, that perpetuate human trafficking. Lawyers shy away
from taking human trafficking cases because evidence can be difficult to
procure given the stark power imbalance between the defendant — a victim of
human trafficking — and the entity that perpetuated harmful practices. Even
when individual cases make it across a lawyer’s desk or even as far as a court
system, the probability of positive individual remediation remains woefully
low." But if successful legal case results can be aggregated and tracked, posthoc
legal analyses could be

publicized _8vng The nuanced problem of
multilateral organizations,

governments, companies,  forced labor demands
and human and labor rights . .
organizations a better SOlUtIONS that intersect
understanding  of  the
ecosystem  perpetuating

forced labor. l lf‘ e cyc l e.

across the issue’s entire

Working within a criminal definition of human trafficking, aggregating
individual information from victims has the potential to improve the chances of
positive remediation for defendants. Until now, aggregating the information of
trafficked individuals has been impossible. But new technologies such as expert
systems and blockchain may make such aggregation possible.
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A Case for Frontier Technology to Combat Forced Labor: Expert Systems
and Blockchain

The nuanced problem of forced labor demands solutions that intersect across
the issue’s entire life cycle, including worker recruitment, exploitation
identification, and case remediation. A new suite of tools, known as frontier
technologies, has the potential to increase transparency throughout each of the
aforementioned phases.

This buzzword is often used to describe a wide range of technologies, including
cloud computing, artificial intelligence (Al), and the Internet of Things (IoT).
Frontier technologies are sometimes naively framed as one-stop-shop solutions
to intricate problems. But they alone will not ensure that the trafficking protocol
protects victims of forced labor into the next decade. Rather, these tools can
provide strong support to sound multilateral institutions, dedicated international
lawyers, and advocacy shifts encouraging the global movement to end human
trafficking. Two forms of frontier technology are already being used to combat
human trafficking on small but scalable projects:

expert systems and blockchain.

Expert systems use Al to support the decision-making abilities of non-experts.
Built on a knowledge base of expertise contributed by domain experts, these
systems support non-experts making an informed decision about a particular
problem."” Worker voice tools such as Apprise are built on expert systems that
have emerged to identify instances of human trafficking.*® Apprise was built as
a screening tool to help front-line responders identify cases of exploitative work
across a spectrum, ranging from decent work on one end to forced labor on
another. These tools offer a pathway for workers to confidentially elevate their
concerns to frontline responders. Because of the expert system backend, when
a frontline responder uses tools like Apprise to interview a worker, the tool can
map a worker’s circumstances onto the ILO indicators of human trafficking and
shares a detailed vulnerability calculation. This provides a frontline responder
with information to inform their next steps.

A concrete first step for the implementation of Apprise could be its systematic
uptake by frontline responders. Immigration officers, police officers, NGO
outreach teams, or labor inspectors can privately collect and confidentially
share details of exploitation patterns from victims. Subsequently, this aggregate
interview data from Apprise, collected over time and across contexts, allows a
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fuller picture of exploitation. Through a process known in public health as
sentinel surveillance,” aggregated data from Apprise can be used to identify
geographic or sector specific “hot spots” of exploitation and allow observers to
understand macro-level changing practices of exploitation. Apprise therefore
gives governments, multilateral institutions, companies, and NGOs a system-
level perspective on the problem of human trafficking, rather than a disparate,
case-by-case analysis. This big-data perspective on what is happening in real
time empowers actors to implement nuanced policy changes towards
eradicating human trafficking.

While blockchain was originally designed for financial transactions,
stakeholders are exploring the application of blockchain’s distributed ledger
system to other contexts. At its core, blockchain acts as a public ledger shared
across a network of participants, who can both validate transactions and keep a
copy of the ledger itself. Along a blockchain, specific consensus protocols allow
individuals to decide who can validate a transaction. They can also create semi-
private blockchains, where a limited set of actors see the blockchain’s
information. Only select actors can add and verify content. eMin is an example
of the use of blockchain for secure worker documentation collection,
overcoming issues with missing contracts, or contract substitution in supply
chains.” This system allows factories to verify that their workers are recruited
to work for a living wage, and everyone from workers, to government officials,
to corporate executives can see when and how workers are paid.

Workers could use semi-private or private blockchains to track contract
modifications. However, data-privacy concerns could prevent individuals from
uploading their information, even onto this type of data repository. It is
important to note that this ledger would only reflect accurate information if all
actors from workers to factory owners have the power and technological skills
to modify the chain. Without sufficient consideration of workers’ technology
access or literacy, blockchain solutions may exclude the voices of exploited
individuals. In its worst form, this could further marginalize the individuals that
it is designed to support. Further, malevolent actors could enter a semi-private
blockchain and validate each other’s false claims, perpetuating and validating
organized crime.

Though still in early development, there is great potential for blockchain-related
systems to intervene in the early stages of human trafficking, particularly during
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the recruitment phase. A first step would be integrating existing successful tools
such as eMin into multiple corporations’ corporate social responsibility
strategies, thereby disrupting the status quo of exploitative recruitment
processes.

Often described as an amplifier of intent, technology magnifies the intentions
of its users and developers alike. As a double-edged sword, technology is often
falsely heralded as a pathway to provide quick-fix solutions to complex
problems. But technology,

...technology magniﬁes the like any other tool, can be

used to impede or facilitate

intentions of its users and  exploitation,  fraud, or
. deception, depending on the
devel opers (ll lke- intentions of the actors in-

volved. While in the above two
examples, expert sys-
tems and blockchain tools can be used to support the fight against human
trafficking, they can also be used to perpetuate human trafficking. Criminals
already use permutations of frontier technologies, including other Al systems,
to compromise business email systems, facilitate identity theft, or initiate
phishing attacks.* Further, the loosely defined phrase ‘cybertrafficking’ has
also been used to describe how traffickers identify and recruit victims of
trafficking online and control their victims once trafficked.”

Unlike twenty years ago when the trafficking protocol was first written, big data
approaches have emerged to provide a macro-level perspective of potentially
trafficked individuals. This gives us the freedom to gather information about
how and why people are trafficked and exploited. Numerous corporate case
studies show that aggregating more and better employment and payment data
while protecting individual workers’ privacy can lead to better solutions for
complex problems.? Big data approaches can therefore expose where the root
causes of human trafficking lie.

But we are still a long way from making the dreams of better tech when it comes
to the trafficking protocol a reality. Rudimentary technology concerns, such as
a lack of internet access or availability of technology tools in their native
languages, may prevent government actors, companies, and everyday citizens
from accessing the tools necessary to enforce the protocol.
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But after twenty years and millions of dollars spent annually to combat human
trafficking across the world, governments, technologists, and corporations have
barely scratched the surface of the problem.?” Frontier technologies can combat
the roots of human trafficking through identifying its hotspots, patterns, and
factors that exacerbate vulnerabilities beyond gender. Mapping these patterns
out on a large-scale over time gives global multilateral institutions and
governments sufficient data to craft preventative solutions, with potential to
reduce the burden on “destination” countries to regulate human trafficking.
While certainly not a one-stop solution, as we enter a new decade in the fight
to end human trafficking, frontier technology will play an integral role. Going
forward, the role it plays must be better informed than a litany of scattered
previous efforts. m

FURTHER READING

For more detailed analysis, a special issue of the Journal of Human Trafficking
released on March 28, 2020 looks at several contemporary analyses of the
Palermo Protocols’ impact into 2020.%* This series for Open Democracy funded
through Humanity United critically engages with the protocols and examines
two questions for debates surrounding the protocols’ validity: “What is
exploitation?” and “Are we better off on the inside?”** In addition, this October
2020 report from the Global Initiative Against Transnational and Organized
Crime* reviews the protocols’ progress and setbacks over the past twenty years
in an historical context.
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Secretary of State Mike Pompeo watches as 2018 ‘TIP Report Hero’ Francisca Awah Mbuli discusses the global
challenge of human trafficking. Mbuli was one of ten individuals who was recognized for her efforts to fight against
human trafficking, at the U.S. Department of State on June 28, 2018. (State Department photo/ Public Domain)
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